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and 49 U.S.C. §1146.1(b)(1)(i) for Expedited Relief due te Unauthorized Cessation of
Operations ‘

Dear Acting Sccretary Quinlan:
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REPLY OF LENNAR MARE ISLAND L1.C
IN OPPOSITION TO
PETITION FOR EMERGENCY SERVICE ORDER
PURSUANT TO 49 U.S.C. § 11123

Lennar Mare Island, LLC (“LMI”) replies to that portion of San Francisco Bay
Railroad-Mare Island’s (“SFBRR’s”) “Petition for Declaratory Order” and for
“Expedited Relief Due to Unauthorized Cessation of Operations™ that purports to seck
i emergency relief pursuant to 49 U.S.C. § 11123. The Board should deny the forced

access relicf that SFBRR seeks, and defer further consideration of SFBRR’s Petition until

after LMI has submitted its reply to SFBRR’s Pctition for Declaratory Order on April 5,

! 2010.

>
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The emergency relief requested by SFBRR is unjustified for several reasons.'
SFBRR’s request for forced access covering rail trackage on Mare Island calls for the
Board to cxcrcise rcgulatory jurisdiction where it has never been established, and where
the issuc of the Board’s jurisdiction was raised for the first time in SFBRR’s own petition
for declaratory order, to which SFBRR will be responding in April. Equally important,
such relicf is not necessary to address any substantial service failure, given the small (and
indced entirely S[;eculative) volume of railcars that SFBRR might conccivably .dclivcr in
the near term and the fact that LMI has in any event already arranged for alternate
service. Finally, any forced access order would interfere in significant ways with the
ongoing transformation of Mare Island from a military base into a mixcd-usc civilian

community as part of the City of Vallejo.2

BACKGROUND
" This dispute concerns railroad trackage located in a former U.S. Navy Shipyard
on Mare Island in Vallejo, California. That trackage is owned by LMI, which has

extensive obligations to the City of Vallejo and others as thec Master Developer of the

! LMTI’s Reply is supported by the verified statements of Thomas Sheaff of LMI
(Sheaff V.S., Exhibit A hereto); Randolph V. Peterson, Manager of Mare Island Rail
Service (Peterson V.S., Exhibit B hereto); and Sandy Franger, VP of Contracts for
RailAmerica Inc. and its subsidiary California Northern Railroad Company (Franger
V.S., Exhibit C hereto).

2 If the Board nonctheless were to center any scrvice order, SFBRR acknowledges

that all of the terms of SFBRR’s access would require further Board proceedings if the
parties could not rcach agreement. Pet., p. 29. LMI reserves the right to contest the
terms that SFBRR proposes. LMI notcs that the terms SFBRR appcars to be
contemplating, based on discussion in its Petition and previous discussions with LMI,
would conflict with LMI’s nceds and the future redevelopment of Mare Island. Sheaft’
V.S., 4 24-26, 34-35. See also pages 21-24, below. ' ‘
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former-Shipyard, which is in thc midst of a transformation from a military installation
into a vibrant mixed-use civilian community that will be part of the City of Vallejo.

The Mare Island trackage over which SFBRR sceks to operate was originally
operated by the U.S. Navy’s own switching railroad, and until last fall the Board had
never granted any carrier authority to operate over this trackage, whether by cxemption or
otherwise. Although for sevcral years some switching operations were carried out on the
Island, all such operations cecased in early 2008.

In September 2009, SFBRR filed a Verified Notice’ of Exemption in Finance
Docket No. 35304, purporting to seek regulatory authority to operate the trackage on
Mare Island as a common carrier. That Notice contained false and misleadi;lg
information by failing to disclose that LMI was the owner of the trackage and falsely
implying that SFBRR did not need any agreement with LMI in order to carry out
operations on the Island. LMI has petitioned the Board to revokc SFBRR’s exemption as
it relates to LMI-owned trackage on Mare Island. See LMI’s Petition to Revoke
Exemption, Finance Docket No. 35304 (filed Mar. 19, 2010).

LMI explored with SF Bl'{R whether an agreement could be reached that would
provide SFBRR with access to LMI-owned trackage for purposes of conducting rail
operations, but LMI concluded that SFBRR’s demands were incompatible with LMI’s
obligations with respect to the ongoing redevelopment of Mare Island. As a result,
SFBRR has no contract or other rights to use the trackage on Mare Island for any purposc
(with one exception relating to Alstom, discusscd below). SFBRR now seeks to have the
Board grant an order forcing LMI to allow SFBRR to operate anywhere it wishes on the

Island at terms to be sct by the Board. LMI opposes SFBRR’s requcst.
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ARGUMENT

.SFBRR seeks two separate forms of relicf from the Board. First, it sccks a
declaratory ordcr stating that, *‘as successor to the CFNR™ SFBRR has the *right and
obligation to provide common carrier rail service on the tracks located on ... LMI’s
property™ and, “absent an agrecement between LMI and [SFBRR] the Board may impose
terms on LMI allowing [SFBRR] to operate common carrier rail service to shippers on
about 2.5 miles of railroad located on land owned by LML (Pet., pp. 2, 13, 30.)
Second, SFBRR seeks an emergency service order pursuant to 49 C.F.R. § 1146 and 49
U.S.C. § 11123, (Pet., pp. 2, 30.)°

LMTJ’s response to SFBRR’s request for a declaratory order is due on April 5,
2010, 20 days from the date of filing of the Petition, see 49 C.F.R. § 1104.13, and LMI
will submit its reply on that date. Pursuant to 49 C.F.R. § 1146.1(b)(2), however, “the
incumbent carrier” must respond to a petition secking cxpedited relief under Scction
11123 within five business days. LMI submits that this provision requiring an expedited

reply does not apply in the present circumstances, for at lcast two reasons:

3 SFBRR’s Petition is captioned as a request for an order under 49 U.S.C. § 11123,
which governs emergency service orders, and explicitly requests (at pp. 2, 30) relief
pursuant to that provision and the regulation (49 C.F.R. § 1146) that implcments it. At
various points, however, SFBRR’s Petition also mentions other statutory and regulatory
provisioris, none of which appcar to have any bearing on the relief SFBRR requests,
including 49 U.S.C. § 11102 (cited at p. 2; provision addresses use of terminal facilitics);
49 U.S.C. § 10907 (cited at pp. 13 n.2, 27, provision addresses forced sale of fecder
lines); and 49 C.F.R. § 1147.1 (cited at pp. 13; 20, 25; provision addresses procedures for
sceking competitive access relief under 49 U.S.C. §§ 11102 and 10705).
Notwithstanding these stray citations (and given that SFBRR does not attempt to
establish any of the elements required for relief under these provisions), LMI understands
SFBRR to be requesting only an emergency service order pursuant to Section 11123, and
responds accordingly.
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o LM], the property owner against whom SFBRR is secking relief, is not an
“incumbent carrier” within the mcaning of Section 1146.1(b)(2). As
SFBRR acknowledges, LMI is “not a rail common carrier” (Pet., pp. 12,
14, 28.).

° Moreover, there is no other “incumbent carrier” in this case. Section _
11123 — and thus the expedited reply requirement of Section 1146.1(b)(2)
— necessarily only applies where the service that has allegedly been
interrupted or is being provided inadequately is common carrier rail
service subject to the Board’s jurisdiction. Here, however, the Board’s
jurisdiction hinges on the outcome of SFBRR’s petition for declaratory
order, to which SFBRR is not required to respond until Apr{l 5.

. LMI nonetheless submits this reply demonstrating that SFBRR’s request for
emergency service relief should be denied.’

First, SFBRR incorrectly portrays itself as seeking to overcome an interruption of
its own common carrier obligation to serve Mare Island. In fact, SFBRR has no such
obligation, either as successor to California Northern or as the recipie;nt of Board
authority arising from the exemption it filed in Financc Docket No. 35304.

Second, even if the trackage on Mare Island were subject to Board jurisdiction,
there is no emergency service interruption at issue here, LMI has made arrangements for
an altcrnative provider to provide switching services for all bu;inesses on Mare Island

that are connected to operational rail trackage. That option forecloses the forced access

4 SFBRR’s Section 11123 ;')etition appears in addition to be subject to dismissal {or
failure to comply with 49 C.F.R. § 1146.1(b)(iv), which rcquires certification of scrvice
on the “Federal Railroad Administration.”
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SFBRR sceks. In any event, the volume of rail traffic potentially gencrated by thesc
businesscs in the near term is at most very small - and is in any event cntircly speculative
— and certainly does not rise to the level of substantiality required by Scction 11123.

Third, SFBRR’s proposed opcrations are inconsistent with — and would
significantly disrupt — the ongoing multi-ycar process of redcveloping Mare Island from a
U.S. Navy shipyard into a civilian mixed-use community. It would be inappropriate for
the Board to intrude into this process by imposing the cxtraordinary remedy of forced
access by an adversarial party who is a stranger to the process.

These defects amply demonstrate that the Board should deny SFBRR’s requested
service order under Section 11123. In any event, the Board should not consider granting
such an order until it considers, in the light of LMI’s reply due April 5, whether SFBRR
(or anyonc else) has a common carrier obligation with respect to trackage on Marc
Island.’

L SFBRR’S PETITION MISREPRESENTS KEY FACTS CONCERNING THE

REGULATORY STATUS OF THE MARE ISLAND TRACKAGE AND SFBRR’S STATUS
AS “SUCCESSOR” TO CALIFORNIA NORTHERN

SFBRR’s request for an alternative service order gets the cart beforc the horsc. A
predicate to any such order is a determination that the Board has jurisdiction over the
trackage to which access is sought. The Board’s jurisdiction over Mare Island rail
trackage has ncver been established, and is the subject of SFBRR’s separate petition for

declaratory order, to which LMI will be responding in April.

5 To the cxtent nccessary, LMI requests an extension of its filing deadline under 49

C.F.R. 1146.1(b)(2) until April 5, 2010.
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Against that backdrop, a key underpinning of SFBRR’s request for an emergency
service order is its suggestion that California Northern was licensed by the Board to\
provide common carrier service on Mare lsland,lthal SFBRR is mercly secking to
excrcise that authority as California Northern’s “successor,” and that LMI has allcg_cdly
prevented SFBRR from fulﬁlli'ng that ob]igétion. These assertions misrepresent the facts,
and the Board should not take action based on them. LMI will address in morc detail on
April 5 the rcasons why SFBRR could not have a common carrier obligation to operate
trackage on Mare Island. Nonetheless, the Board should understand that there is no basis
for SFBRR’s assertions that California North-em or any other carrier received Board
authority to operate the trackage on Mare Islaﬂd as common carricr trackage, or that
SFBRR acquired any rights or obligations from California Northern, whether as
“successor” or otherwisc.

A. Neither California Northern nor any Other Carrier Before It Ever
Obtained Board Authority to Opcrate the Mare Island Trackage

First, until SFBRR sought Board authority to operate the rail trackage on Mare
Island, neither California Northern nor any other railroad had ever obtaich such
authority. This trackage historically was operated by the U.S. Navy to serve the Navy’s
own needs at its Mare Island Shipyard. Pet:, p- 6; Sheaff V.S., 4 10. Contrary to
SFBRR’s Wikipedia-based speculation (Pet., pp. 6-7; Gavrich Dec., § 9), ncither the
trackage on Mare Island, nor the segment connecting Mare Island to Flosden Acrcs, was
ever operated by Southern Pacific (‘.‘SP”), as a common carricr or otherwise. The only
line in the vicinity ever operatcd by Southern Pacific was SP’s Vallejo Branch, with runs
from Napa Junction to the City of Vallejo and connects with the former-Navy railroad at

Flosden Acres. Sheaff V.S.,ﬁi 14.
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In fact, the first rail opcrations on Mare Island that were conducted by any cntity
other than the U.S. Navy were those of California Northern. California Northern had
leased SP’s Vallejo Branch in 1993, and began opcerating on the Navy’s trackage between
Flosden Acrcs and Mare Island pursuant to a license granted by the U.S. Navy (not SP) in
1994, Sheaff V.S., § 12 & Exh. 1. That license expired in 1998, and California
Northern’s operations on Mare Island ccased altogether in carly 2008. /d., § 17.

California Northern did not seck any Board authority for its temporary opcrations
on Mare Island'. Franger V.S., { 8; Sheaff V.S. § 18. SFBRR suggests otherwisc by
citing a Notice of Exemption filed by California Northern’s predecessor, CFNR
Operating Company, Inc., in 2002, when it took over ope'ration of California Northern
from Parksierra Corp. Pct., p. 7 & Exh. D. Howevecr, that Notice, and CFNR’s resulting
Board authority, quite plainly did not cover the line from Flosden Acres to Mare Island.
CFNR’s Notice listed the “Vallejo Branch,” but it did not list the trackage betwecen
Flosden Acrcs and Mare Island. CFNR Notice of Exemption, Finance Docket No. 34199 -
(filed Apr. 23, 2002), pp. 3-6 (Exh. D to SFBRR’s Pctition); see also Franger V.S, § 8.

SFBRR suggests that CFNR’s Notice may have encompassed the Mare Island
trackage because that trackage was a “branch line appendcd” to the trackage covered by
the Notice, but this is incorrect. (Pet., p. 7.) However, the reference to “any branch
lines” at page 5 of CFNR’s Notice (Exh. D to SFBRR’s Petition) was mcrely a recital of

the language of the regulation to which CFNR was responding when it listed, among
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other branches, the Vallejo Branch.® The Board’s regulation — 49 C.F.R. § 1150.33 ~
required CFNR to identify “[t]he mile-posts of the subject property, including any branch

lines” for which authority was being sought. The rcsulting cxemption covered that

Arackage, but did not magically cxpand to cover, in addition, “all branch lines appended

thercto” as SFBRR suggcst:s. As the Board has noted, the Notice’s milepost designations
govern the scope of the exemption. See Minnesota N. R.R., Inc. — Exemption —
A&quisition & Operation of Rail Line & Incidental Trackage Rights Jfrom Burlington N.
R.R., STB Finance Docket No. 33315 (served Aug. 5, 1997) (“milcpost descriptions ...
offe.r a more precise déscription of the lines being transferre "): The map appended to
CFNR’s Notice of Exemption could not have broadened this authority. It showed many
lines in addition to those specific lines cnumecrated in the Notice.

Confirming that California Northern neither sought nor obtained rcgulatory
authority to operate the Mare Island trackage, California Northern did not seek Board
authority to terminate its operations in 2008. California Northern specifically informed
LMI that its operations on Mare Island were “not common carricr opcrations” and that no
Board authority was requircd for California Northern to discontinue them. See Sheaff
V.S., 9 18 & Exh. 2 (February 6, 2008 lctter from California Northern to [.MI).

B. SFBRR Is Not California Northern’s “Successor” and Obtained No
Rights or Obligations from California Northern

Whatever rights or obligations California Northern may have had with respect to

the Mare Island trackage (and LMI submits thcre were none), SFBRR did not inherit any

6 Mr. Gavrich acknowledges that the line between Flosden Acres and Mare [sland
is not the samc as the Vallejo Branch. Gavrich Dec., § 2 (Alstom spur connccts to a “linc
of railroad which is connected to the Vallejo Branch” of the CFNR).
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such rights or obligations from California Northcrn. As California Northern cxplains,
SFBRR is not California Northern’s successor. Nor does SFBRR l?ave .any other basis
for asserting a present common cam'ex" obligation to provide service on Marc Island.
Franger V.S., Y 4-5. SFBRR’s bare desire to conduct common carricr rail opcrations on

Mare Island does not suffice to give it the right or obligation to do so.

1. SFBRR Obtained No Rights from California Northern
SFBRR’s Petition states that SFBRR acquired “rights ... from CFNR” relating to

the Mare Island trackage (Pet., p. 1); that SFBRR has the authority to provide scrvice on
that trackage ““as a successor in interest to the CFNR” (id., p. 13); and that California
Northern “designated” SF BRR to providc scrvice on the Mare Island trackage (id., p. 29).
Each of these statcments is false. SFBRR is not in any sense a “successor” to California
Northern. It acquired no assets, property rights, or contractual rights from Calit‘o_mia
Northern relating to the Mare Island Trackage, and California Northern did not designate
SFBRR or anyone else to provide rail service on that trackage. Franger V.S., ] 4.

California Northern confirms that SFBRR is not in any sense its successor, and
that it did not in any way “designate” SFBRR as the opcrator of the Mare Island trackagc.
To the contrary, California Northern’s only relationship with SFBRR is an interchange
agreement between the two carriers. Such an arrangement does not make SF BRR '
California Northern’s successor any more than any othcr entity with which California
Northern interchanges frcight cars. Indeed, California Northern would be willing to
interchange cars with any qualified opcrator of thc Marc Island trackage. Iranger V.S., 9
7.

If one parscs carefully the actual facts alleged in SFBRR’s Petition, the falsity of

SFBRR’s assertions is all the more apparent. Based on SFBRR’s own factual asscrtions,

dc-596284 -11-



the only thing SFBRR “acquired” from California Northern was its “blessing” to
SFBRR’s proposed operation, in the scnse that California Northern was not opposed to
SFBRR opcrating on that trackage. Pet., p. 8 (“CFNR’s response to the request was to
allow Pctitioner to assume responsibility™); Gavrich Dec., § 2 (“CFNR had limited
interest in serving [Alstom], and had urged them to find their own opcrator to connect
their facility to the junction at Flosden™); id., § 8 (California Northern “not only had no
objection to our filing, but also were happy [sic] to allow us to serve the branch and
generate traffic on the line.”).

SFBRR'’s Notice of Exemption in Finance Docket No. 35304 provides further
confirmation that there is no basis for SFBRR’s assertion that it succeeded to rights or
obligations of California Northern. Board regulations would have required SFBRR to
identify California Northern as the “railroad transferring the subject property” (49 C.F.R.
§ 1150.33(e)(1)) (emphasis added), but SFBRR’s notice instead merely described
California Northern as the “common carrier which last provided service on the track.”
SFBRR Noticc of Exemption, Finance Docket No. 35304 (filed Scpt. 28, 2009).

SFBRR’s mere desire to operate on Mare [sland, where California Northern once
operated, does not come close to making SFBRR California Northern’s successor. It is
black letter law that an entity is a successor — or successor in interest — to the lcgal rights
or obligations of another only when that entity acquires rights or obligations *‘through
amalgamation, consolidation, or other assumption of intercsts.” BLACK’S LAW
DICTIONARY (8th cd. 2004). “Generally, one: of the fundamental rcquircments for
consideration 'of the imposition of successor liability is a merger or transfer of assets

between the predecessor and successor companics.” Coffiman v. Chugach Support Servs.,
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Inc., 411 F.3d 1231, 1237 (11th Cir. 2005). As a result, no issuc. of “successorship” is
even raised when there has not been a merger or transfer of asscts between two
companies. /d. And cven when there is a transfer of asscts — and no such transfer has
occurred here — “[a] party simply acquiring prop\crty of a firm in an arm’s length
transaction, and taking up its busincss activity, does not become the selling firm’s
‘successor in interest.””’ Holland v. Williams Mountain Coal Co., 256 F.3d 819, 821-822
(D.C. Cir. 2001) (explaining that Black’s Law Dictionary provides the standard
“corporate law definition” of a successor-in-intercst, which “is a successor to thc wealth
of the predecessor, typically through a corporatc rcorganization.™).

The Board has consistently recognized that, successorship involves mergers or the
acquisition of a firm’s assets and liabilitics in bankruptcy. See, e.g., Port Orford Cedar
Products Co. v. Akron & Barberton Belt Railroad Co., 218 1.C.C. 329, 330 (1936)
corporation that acquired all the assets and liabilities of original complainant is successor-
in-interest properly entitled to any reparations due to complainant); 7he Cincinnati, New
Orleans & Texas Pacific Ry. v. Akron, Canton, & Youngstown R.R., 353 1.C.C. 165, 173
(1976) (finding that Conrail was the successor-in-interest to the bankrupt defendant
railroads because it acquired all of the railroad equipment, yards, right-of-way, and other
assets of the bankrupt railroads); Georgia Great Southern Division, South Carolina
Central Railroad Co., Inc. — Abandonment & Discontinuance Exemption — Between
Albany & Dawson, In Terrell, Lee, & Dougherty Counties, GA, STB Docket No. AB-389
(Sub-No. 1X) (scrved May 16, 2003), pp. 2, S (GSWR was “‘successor in interest™ to
SCCR where “GSWR, to ensure that it held the exclusive right to reactivate rail scrvice

on this ling, ... acquired from SCCR any and all rights SCCR might have had in this linc

dc-596284 -13-



i

__
=:7§

at that time”); Bar Ale Bar Ale, Inc. v. California Northern R.R. & Southern Pacific
Transportation Co., STB Finance Docket No. 32821 (served July 20, 2001), p. 1 & n.1
(describing Union Pacific as the “successor in interest to SP” because “UP has acquired
SP’s interest in the linc pursuant to the Board’s decision in Union Pacific/Southern
Pacific Merger, 1 S.T.B. 233 (1996)). SFBRR, of course, has not acquired any intcrests
of California Northern by merger, acquisition, assignment, or otherwisc, and therefore

has not succeeded to any rights or obligations of California Northern.

2. SFBRR Obtained No Rights from the Board’s Exemption in
Finance Docket No. 35304

SFBRR may imagine that the exemption issued by the Board in Finance Docket
No. 35304 conveyed to SFBRR some measure of rights or obligations with respect to the
Mare Island Trackage. This notion is hinted at by Mr. Gavrich when he notes that *“‘our
Notice was directed at acquiring CFNR’s rights and obligations, whatever they were.”
Gavrich Dec., § 9.I Any such belief is unfounded. 4

First, SFBRR is not even a valid carrier with respect to LMI-owned trackage. Its
notice of exemption was false and misleading, and is properly trcated as void ab initio, as
set forth in LMI’s Petition to Revoke filed in Finam':e Docket No. 35304 on March 19,
2010.

Second, and more fundamentally, the law is very clear that the Board’s grant of

authority is merely permissive, and provides the “carrier” with no rights or obligations

7 As explained in LMI’s Petition to Revoke, LMI did not file sooner because it first
wished to determine whether an acceptablc agreement could be rcached with SFBRR to
grant it access to LMI-owned trackage, and then deferred filing in order to accommodatc
the partics’ participation in the Board’s informal dispute resolution process, which
SFBRR chose to terminate by filing its Petition herein.
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unless and until that carrier obtains rights from the owner of the line to conduct
operations, and then also uses those rights to conduct operations. See James Riffin --
Petition for Declaratory Order, STB Finance Docket No. 35245 (served Scpt. 15, 2009)
(“Riffin claims that whether legal title h.as passed is irrelevant because he has Board
authority to operate the line. But that authorization is permissive, not mandatory, and did
not give him a lcgal property interest in the line. Riffin would have to acquire some
suitable legal interest that would give him the ability to exercise his authority and hold
himself out as a common carrier before he could qualify as a rail carrier.); see aiso, e.g.,
Lackawanna C.ounty Railroad Xuthority — Acquisition Exemption — F &I Realty, Inc.,
STB Finance Docket No. 33905 (served Oct. 22, 2001) (“The question of whether a party
(or parties) have regulatory authority to operate over a particular segment of track is
different from the question of whether that party (or parties) have the necessary property
interest or contractual right under applicable agreements to exercise that authority.”).
SFBRR has done neither: it has no rights or obligations as *successor” to Cal
Northern; it has no agrecment of any sort with LMI (except for the rights allowing it to
serve Alstom on 300 yards of track near the Causeway),? and it has not operated on Mare
Island except to serve Alstom, as it ackriowledges. Gavrich Dec., §§ 10-11, 14-15; see

also Sheaff V.S., 11 21-24.

8 SFBRR’s service to Alstom does not entail common carrier opcrations. SFBRR

provides scrvice to only a single customer — Alstom — using rights granted by Alstom to
operate on Alstom’s spur (the first 300 yards of trackage on Mare Island), which Alstom
was able to grant because its lease from LMI permits it to arrange for private switching
service for deliveries of railcars on its spur. Sheaff V.S, 49 20-23, 27.

dc-596284 -15 -



|

II.  THERE IS NO “SERVICE EMERGENCY” REQUIRING BOARD ACTION

There is no cmergency service problem here, which is a predicate to Boa_rd action
under Scction 11123. A petitioner must show a “substantial, measurable service
detcrioration or other demonstrated inadequacy in rail scrvice provided by the incumbent
carrier.” 49 C.F.R. § 1146.1(a); see also Roseburg Forest Products Co., et al. —
Alternative Rail Service — Central Oregon & Pacific R.R., STB Finance Docket No.
35175, (served Mar. 4, 2009), p. 5. Even if one assumes the Mare Island trackage is
within the Board’s jurisdiction, there is no “substantial ... inadequacy™ hcre for at Icast
two reasons: (a) LMI has arranged for a qualified switching operator to provide service
to businesses on Mare Island, and (b), even if that alternative were deemed inadequatc,
SFBRR has offered no evidence that potential rail customers would generate significant
volumes of rail traffic in the foreseeable future.

A. No Potential Rail Customer Faces a Scrwce Inadequacy Justifying an
Alternative Service Order

First, as SFBRR acknowledges, no customer on Mare Island .has received any rail
service since 2008, with the sole exception of Alstom. (Pet., pp. 9-10, 15-16.) SF BRli is
serving Alstom today, and there is no threat that such service will be interrupted by LMI.
As Thomas Sheaff of LMI explains, Alstom operates at a location 300 yards from the
Mare Island Causeway, and its lease gives it the right to authorize a railroad to deliver

and receive cars using Alstom’s spur. LMI has no objection to SFBRR delivering
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railcars to Alstom using these rights. Sheaff V.S., §22. Indeed, SFBRR acknowledges
that LMI is not standing in the way of its service to Alstom.”

Second, SFBRR contends that only one potential customer has made a “demand™

“for rail service since 2008. (Pct., pp. 9-10, 16.) To the cxtent SFBRR is referring to

Alstom, of course, there is no service issue. To the extent SFBRR is referring to XKT
Engineering (see Gavrich Dec., § 11), there is likewise no service emergency. As Mr.
Sheaff explains, LMI has contracted with a qualificd railroad switching operator — T&O
Railroad Company, doing business as Mare Island Rail Service (“MIRS”) — to provide
businesses on Mare Island with switching service to the extent compatible with the
ongoing rcdevelopment of the Mar-e Island Shipyard. Sheaff V.S., 4 28; see also Peterson
V.S., 9 3. As Mr. Peterson of MIRS explains (Peterson V.S. at 4 4-5), MIRS has for
some time been prepared to begill'l moving cars to XKT and other businesses on the
Island, if SFBRR would deliver those cars to the Island (at the west end of the Causeway)
so that MIRS could reach them. MIRS is fully capable of providing such switching
service immediately. Peterson V.S., 4. LMI has specifically authorized the delivery of
cars to XKT. Sheaff V.S., §29. Sc; far as LMI and MIRS are aware, the only reason
XKT has not already begun to receive railcars at its Mare Island facility is that SFBRR
has thus far not been willing to deliver cars to Mare Island for movement to XKT by
MIRS. Peterson V.S., § 6; Sheaff V.S., §29. As the Board has held, the availability of
other rail options precludgs the imposition of an altcrnative service order. Roseburg

Forest Products, p. 8.

? See Pet., p. 8 (asscrting that SFBRR has becn blocked “as to all shippers but
Alstom™). .
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Third, MIRS is also prepared to begin service immediatcly to other busincsses on
Mare Island, provided that doing so is not foreclosed by the ongoing redevclopment of
Mare Island. Peterson V.S., 4 4-5. MIRS is thus prepared to provide cfficient service to
all of the potential rail customers identified in SFBRR’s Pctition (in addition to XKT):
Alamillo Rebar, Alco Iron & Metal (“Alco™), Cooper Crane, CS Marine, Earthquake
Protcction Systems (“EPS”), and Jeffco/ABC. At the moment there is no obstacle (other
than SFBRR’s unwillingness to deliver cars) to MIRS’s providing all but two of these
businesses with switching service. Peterson V.S., ¥ 5; Sheaff V.S, 4 30.

For two of these businesses — Alco and EPS — neither MIRS nor SFBRR could
provide service until the completion of ongoing environmental remediation projects
affecting the trackage that serves these businesses’ locations. Sheaff V.S., 49 30-31. As
shown on the map accompanying Mr. Sheaff’s verified statement,'® a portion of the
trackage nceded to reach Alco and EPS has been physically removed to allow the U.S.
Navy to carry out environmental remediation of the soil contamination under and around
the track. /d. & Exh. 3. Another environmental remediation project at a nearby location
(the site of a former Navy crane test facility) will commence in the near future and will
also prevent rail operations to these businesses. For at least the next several months,
therefore, there is no possibility of anyonc providing rail scrvice to Alco and EPS. /d.,
32. i

SFBRR suggests that any service LMI might arrange would be inadequate

because it would not be common carrier service, and that Mare Island shippers must have

10 Sheaff V.S., Exh. 3 (map is an annotated version of Exhibit C to SFBRR’s
Petition).

N
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the assurance of service for the long term. (Pct., p. 28.) This objcction docs not support
SFBRR’s request for a service order. As a threshold matter, SFBRR’s position prejudges
the core issue raised by SFBRR’s petition for declaratory order — whether SFBRR or
anyonc clsc has any common carrier obligation rclating to thc Mare .Island trackage. [.MI
will be responding to that petition on April 5.

More fundamentally, SFBRR’s argument is misguided in the context of an
emergency service order recquest. The relicf that SFBRR has requested is itsclf inherently
temporary, and is designed only to address short-term failures of service so as to keep rail

traffic flowing. See Roseburg Forest Products, p. 5."' The service MIRS stands ready to

- provide is no less capable of fulfilling that purpose. '

B. SFBRR Offers No Evidence of a “Substantial” Service Inadequacy

The Board may not grant an emergency service order if the rail scrvice that is
interrupted is not “substantial.” 49 C.F.R. § 1146.1(a). Becausc no rail traffic has moved
to Mare Island for several years, there are no current rail shipping volumes that are
potentially subject to interruption. As a result, SFBRR bears the burden of establishing,
inter alia; that the potential rail traffic it could begin handling immediatcly would be

“substantial.” SFBRR does not ever attcmpt to carry this burden.

" The one case SFBRR cites for the proposition that service must be permanent is'
not applicable here. That case - PYCO Industries, Inc. — Feeder Line Application — Lines
of South Plains Switching, Ltd., STB Finance Docket No. 34890 (served Aug. 31, 2007)
(cited at Pet., p. 28) — involved not only the forced (and permanent) sale of a line under
the fecder linc program as distinguished from the grant of temporary emergency
operating rights, but also a pattern of “service-related retaliation for criticizing a carrier’s
rail scrvice” unlike anything at issue here. PYCO Industries, p. 12.

12 As Mr. Peterson explains, morcover, in the event the Board ultimately were to
detcrmine that customers on Mare Island must receive service from a Board-authorized
rail common carrier, MIRS would be prepared to obtain such authority and conduct such
operations. Peterson V.S., 9; see also Sheaff V.S., § 33.
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Although SFBRR makes various assertions about volumes of rail traffic on Marc{
Island scveral ycars ago (Pet., p. 26; see also id., pp. 17-18), it offers no quantification
whatsoever of the volume of railcars that XKT or any other customer might be expected
to generate if SFBRR were able to provide service, or even whether those customers
would be prepared to ship by rail at all once theyllcamcd how much SFBRR was
proposing to charge for its service. At most SFBRR suggests that there are some
shipments that XKT would desire to move by rail, if SFBRR’s shipping ratcs make rail
service economical. But SFBRR offers no evidence suggesting that this would be so.

There is every reason to believe that, at least for the foresceable future, rail
volumes would be very small. The reason rail service cnded in 2008 is because volumcs
had dcclined to the point that they would not support the infrastructure investments
needed to make rail service compatible with the redevelopment of the Island. During the
18 months preceding California Northern’s departure from the Island, it switched only 2.1
cars per week on the Island. Sheaff V.S., §17. This does not come close to establishing
the kind of “substantial, measurable” disruption necessary to warrant an order under
Section 11123. Roseburg Forest Products, p. 9. The Board has denicd requests for
service orders where it is not demonstrated that a significant volume of traffic is subject
to the alleged service failure. Sfe, e.g., American Plant Food Corp — Alternative Rail
Service — Line of Texas Northwestern R.R., STB Financc Docket No 33795 (served Dcc.
6, 1999). And in those few cases where the Board has granted scrvice relicf,
considerably more traffic was at stake. For example, in both PYCO Industries, Inc. —
Alternative Rail Service — South Plains Switching, Ltd., STB Finance Docket No. 34802,

(served Jan. 26, 2006), and Arkansas Midland R.R. — Alternative Rail Service - Line of
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Delta S. R.R. Inc., STB Finance Docket No. 34479 (scrvcd Mar. 11; 2004), the shippers
deprived of adequate service generated in excess of 6, OOO carloads per year (i.e., well

over 100 carloads per weck).

1

IIl.  SFBRR’S PROPOSED “COMMON CARRIER” OPERATIONS ON MARE ISLAND
WoULD IMPINGE UPON ONGOING TRANSFORMATION OF THE MARE ISLAND
SHIPYARD INTO A MIXED-USE DEVELOPMENT

In LMI’s April § reply to SFBRR’s Petition for Declaratory Order, LMI will
address more fully the factual context in which SFBRR’s claim of entitlcment to opcrate

on Mare Island ariscs, with a particular focus on the implications of such opcrations for '

'the ongoing transformation of the Island from a military installation into a mixed-usc

community. The Island’s history as military installation and its nascent redevelopment
explains why SFBRR could not have any eommen carrier obligation to serve customers
on the Island.

That context is also 1mportant because the forced access to the Island that SFBRR
seeks would have senous adverse consequenccs for the Island’s ongoing redcvclopment.
SFBRR is opportunistically seeking to insert itself into the middle of a highly-complex
“creation” of a new mixed-use development — rcally a new city — out of a former military
installation. At least while that transformation is enderway, SFBRR’s proposed
opcrations would be highly disruptive.

SFBRR makes no secret of its intention to insist on the full measurc of its
“common carrier obligation,” demanding that nothing be allowed to disrupt its scrvice.
Pet., pp. 20-22, 26-27,; Gavrich Dec., {4 12-13; see also Shecaff V.S., 24;25. It
demands to operate everywhere on Mare Island that a locomotive can run. Gavrich Dcc.,

916 & Exh. C. And it no doubt would claim the full measure of the statutory prccmptioﬁ
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afforded by 49 U.S.C. § 10501 to override any legal rights or obligations that LMI or the
City may have to complete and/or control the course of development on the Island.

Sheaff V.S., 44 24-25. As Mr. Sheatt explains, for example, one of the rcasons that LMI
was not able to reach an agreement with SFBRR allowing it to opcrate on the Island was
SFBRR’s insist.ence that it be able to conduct transloading operations anywhere it wishes.’

Id., 1y 25, 38. LMI understands that the City of Vallejo sharcs LMI’s concerns.

SFBRR’s proposed common carrier operations would interfcre with the ongoing

redevelopment of Mare Island in numerous important ways. Mr. Sheaff discusscd

examples of these conflicts in detail in his verified statement (at {9 37-49). A few bear

emphasis here:

° Ongoing Environmental Remediation. Significant cnvironmental

remediation is still underway on Mare Island, some by LMI and somc by

’ the U.S. Navy. Sheaff V.S., 499, 39. Where soil underlying rail trackage

E is contaminated, the trackage must be removed to allow cleanup to occur.
One remediation project being conducted by the Navy has alrcady

LM required the removal of rail trackage that SFBRR includes in its access

demand, and another project will soon require track to be removed at a

~ different location. d., Yy 31-32. SFBRR’s demand for uninterrupted
access to Mare Island trackage is incompatible with the need to completc
ongoing cnvironmental remediation of Mare Island in accordance with
numcrous agrecments and under the supcrvision of numerous fedcral, statc

and local agencics. Id., 49, 32, 36.
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Ongoing Parcelization of Mare Island. As a Navy facility, Marc Island

had a single landowner, and none of the property boundaries and
eascments of the sort that exist il:l the “public” world. LMI's
redevelopment of the Island will entail the parcclization of the Island,
including a detcrmination of which cxtant rail trackage will be associated
with spccific parcels to be conveyed to future landowners. Yet SFBRR's
demand for unfettered access tramples any such boundaries. For cxample,
it seeks to carry out operations at will on trackage that is slated to becom.e
part of the parcel that encompasses the facility that XKT Engincerfng now
leases. SFBRR'’s request is incompatible with any effort to parcclize the
Island and convey specific spur trackage to the busincsses that would
acquire particular parcels. Sheaff V.S., 9 44-45.

Ongoing Reconfiguration of Mare Island Infrastructure. LMI is obligated

to make significant infrastructure improvements to former-Navy streets on
Mare Island, including Railroad Avenue, Nimitz Avcnue, and A Strect.
Much of the trackage to which SFBRR demands access is laid in the
middle of those streets, and will have to be removed while the
infrastructure work is underway. Sheaff, V.S., § 43. Again, SFBRR’s
demand for uninterrupted access to all trackage on Mare Island is
incompatible with the imperative that the former-Shipyard’s strcets be
transformed into public thorofares.

Land Use Conflicts. Rcdcvclopment of Mare Island also requircs

conversion of former-Navy land uses into cntircly new uscs befitting a
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mixed-use community. SFBRR’s proposed operations — including its
insistence on being able to carry out transloading and the storagc of
railcars anywhcre it wishcs at any time — conflict with that transformation.
Sheaff, §1 38, 41-42, 46-48. For cxample, some of the trackage to which
SFBRR demands access is on property that is slated to be t>ransformcd into
a public plaza. She;lff V.S, 947. SFBRR’s insistence on being able to
operate anywhere it wishes under the mantle of preemptive common

carrier authority would not allow crucial elements of Mare Island’s

evolving redevelopment to proceed.

CONCLUSION

For the foregoing reasons, the Board should deny any emergency relicf sought by

SFBRR and defer any further consideration of SFBRR’s Petition until LMI has rcplied to

SFBRR’s Petition for Declaratory Order on April 5, 2010.

Respectfully submitted,

avid L. Meyer
Karen E. Escalante
MORRISON & FOERSTER LLP
2000 Pennsylvania Ave., N.W.
Suite 6000

Washington, D.C. 20006
202.887.1519
dmcyer@mofo.com

Attorneys for Lennar Mare Island, LLC

~

March 22,2010
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CERTIFICATE OF SERVICE
I; Karen E. Escalante, certify that on this date a copy of the Reply of Lennar Mare

Island, LLC in Opposition to Petition for Emergency Scrvice Order Pursuant to 49 U.S.C.
§ 11123, filed on March 22, 2010, was scrved by email and by first-class U.S. mail,
postage prepaid, on all parties of record, specifically:

John F. McHugh

6 Watcr Street

Suite 401

@ New York, NY 10004
R Email: JFMcHughPC@AOL.com

Karen E. F€calante

l Dated: March 22, 2010
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VERIFIED STATEMENT
OF

THOMAS SHEAFF

1. My name is Thomas Sheaff. Since 1998, I have served in various
capacities for Lennar Mare Island, LLC (“LMI”). Currently, I am a Vice President and
an officer of Lennar Homes of California, the sole member of LML

2. I have been responsible for LMI’s impl;zmentation of its Mare Island
redevelopment project. I am familiar with LMI’s acquisition of Mare Island from the
City of Vallejo, the redevelopment objectives of the City and LMI, LMI’s plans for
carrying out those objectives, and all of the issues associated with the former U.S. Navy
rail trackage located on Mare Island and owned by LMI.

3. I have also been personally involved in discussions with San Francisco
Bay Railroad-Mare Island (“SFBRR”) regarding its proposed operations on LMI-owned
trackage and LMI’s arrangemenlts for rail service on Mare Island.

4, I am submitting this statement in connection with LMI’s reply to the
petition filed by SFBRR seeking an order from the Board granting SFBRR forced access
to LMI-owned rail trackage on Mare Island. Iunderstand that I will have the opportunity
to address the many problems raised by SFBRR’s request in more detail at a later date,

but wanted to convey several key points to the Board.
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History of Property Ownership and Railroad Operations on Mare Island

5. LMI is a real estate development company that owns and is in the process
of redeveloping a significant portion of the property formerly occupied by the U.S. '
Navy’s Mare Island Shipyard, including the rail trackage on Mare Island to which
SFBRR seeks access. For more than 150 years, the Mare Island Naval Shipyard, a major
U.S. Navy installation, occupied all of Mare Island. The Shipyard was placed on the
official base closure list in 1993 and was officially closed in 1996. The U.S. Government
entered into agreements providing for the conveyance of portions of the real property
underlying the former Sﬁipyard to the City of Vallejo for conversion to civilian use. The
City cc;ptemplated that the former base would be comprehensively redeveloped into an
extensive and vibrant mixed-use civilian community. To carry out this vision, the City
conducted an exhaustive public selection process, and appointed LMI as the master
developer in 1997. In this role, LMI commenced a multi-year year process that is still
underway and has included the settlement of numerous jurisdictional issues, coordination
of entitlements between many public and private agencies, development in conjunction
with the City of a comprehensive plan for redevelopment (primarily referred to as the
“Specific Plan”), preparation of a full Environmental Impact Report (“EIR™), oversight of
one of the most complex environmental clean up projects in California, and coordination
of all types of land uses where no such planning and coordination had previously existed.

6. The first 653 acres of the Mare Island site were conveyed to LMI in 2002.
As part of carrying out Mare Island’s redevelopment of this property, LMI entered into
an innovative “e;rly transfer agreement” with the U.S. Navy that transfers certain -

environmental responsibility to LMI and thereby allows development to be accelerated.

-2.
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Certain environmental cleanup responsibilities, both within and outside LMI’s 653 acres,
were retained by the U.S. Navy, and the Navy’s remediation efforts are ongoing,
including work that has necessitated the removal of certain rail trackage by the Navy’s
contractor to allow it to address contamination of underlying soil.

7. The redevelopment plan contemplates that the former-Shipyard will have
1,400 residential unit and over seven million square feet of commercial space devoted to
industrial, manufacturing, office, civic, retail, restaurant, and entertainment uses.
Redevelopment will also include creation of an extensive park, pedestrian and bicycle
system throughout the Island that links all land uses. A majority of the 403- historic
structures and other historic resources at the former-Shipyard will be retained and reused.

8. Substantial redevelopment work has already been carried out. LMI has
already invested over $140 million in the redevelopment of Mare Island, mostly on
design and construction infrastructure for LMI-owned portions of Mare Island as well as
adjacent property. There are approximately 90 businesses, and in excess of three million
square feet occupied, all resul.ting in more than 1,865 new permanent jobs. Residential
land sales to third parties have led to 274 residential units. Commercial properties have
been sold. Mare Island has a public elementary school, a private university with over
1,500 students and faculty, and a muse;lm. Approximately 50 percent of LMI’s property
has been certified as clean by the environmental regulators, and over 45 historic U.S.
Navy buildings have been put back into use.

9. The development project is very mu(l:h a work in progress. Extensive
work remains, including a significant amount of work to address additional

environmental remediation and infrastructure improvements to deal with conditions
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inherited from the years when this property was a working Navy installation. LMI

. continues to design infrastructure and continues to meet its obligations to rehabilitate

streets, wet and dry utilities, railroad trackage and other infrastructure so that it is safe
and compatible with the radically-transformed public land, mixed-use, needs of Mare
Island. As a military facility, of course, Mare Island was not accessible to the public, was
not built in conformance with any minimum standards or specifications that would -
normally be applied by public agencies, and, as a result, its infrastructure was not
designed with public use and civilian safety as a principal consideration. Allowing public
access to new local parks, the new waterfront promenade, new regional parks and
wetlands on the Island, the new pedestrian and bike paths, and the new public ferry
terminal, all in the context of a site that was, in large part, previously devoted to heavy
military industrial use, are just a few of the many complex issues that LMI and the City
of Vallejo are working to address. LMI is working closely with the City to identify safe

and cost-effective solutions.

Railroad Trackage and Operations on Mare Island

10.  When Mare Island was a military installation, the U.S. Navy installed and
operated several miles of railroad trackage that it used to carry out its own military
functions. For example, trackage connected ammunition storage facilities on the Island
with docks used to load munitions on warships, and equipment was delivered by rail from
the mainland to the warehouse, manufacturing and drydock facilities used by the Navy to
build and maintain warships. Befitting the Shipyard’s status as a major industrial site,

and because public access and safety were not paramount issues at the time, much of the
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trackage, particularly in the eastern portion of the Island, was laid directly in the ~
Shipyard’s streets, roadways and parking lots, rather than occupying its own right of way.

11.  When the Navy closed the Mare Island shipyard in the mid-1990s, it also
shut down its own rail operations. Much of the former Navy trackage remained in place,
however. LMI and the City of Vallejo believe that some portions of that trackage could
play a productive role in the redevelopment of Mare Island, so long as any use of that
trackage could be carried out in a manner compatible with the ongoing mixed-use
redevelopment of Mare Island as a whole.

12.  After the Navy’s own rail operations ceased, the first rail operations on the
line that were conducted by an entity other than the Navy were those of California
Northel:n Railroad, pursuant to a short-term license granted by the U.S. Navy to
California Northern in 1994. I have attached as Exhibit 1 a copy of this license
agreement and the various extensions that continued this arrangement until September
1998.

"13.  The Navy license allowed California Northern to continue to provide
switching services at certain former-Shipyard facilities and operate on Navy trackage to a
connection with California Northern’s own leased trackage at Flosden Acres

14. 1Itis my understanding that neither the trackage on Mare Island, nor the
segment connecting Mare Island to Flosden Acres, was ever operated by Southern
Pacific. The only line in the vicinity ever operated by Southern Pacific was its Vallejo
Branch.

15.  To maximize potential economic development gpportunities on Mare

Island, LMI recommended to the City of Vallejo that Mare Island redevelopment plans
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make provision for the re-establishment of rail service on at least some portions of the
former-Navy trackage. This objective was reﬂec_ted in revisions to the Mare Island
Specific Plan in 2005 and 2007, and also in the accompanying Environmental Impact
Report.

16.  For several years after LMI took responsibility for Mare Island
redevelopment, LMI subsidized California Northern’s switching service in order to
maintain the rail option for LMI tenants.

17.  California Northern’s operations on Mare Island ceased in early 2008.
Over the last 18 months before California Northern stopped operating, on average it
switched only 2.1 cars per week on the Island. Among the causes of this decline were a
devastating fire at one business on Mare Island, and the decision by another — North '
Pacific Lumber — to relocate its operation from the Island, where it had a short-term lease
of a parcel slated for redevelopment, into facilities elsewhere that were available on a

{ '
longer-term basis. (North Pacific did not leave because of high rail charges.) At the

. same time, the City had conditioned its approval of parcelization on significant

infrastructure work in part to accommodate rail operations, but the funding sources

outlined in the City-approved Specific Plan had not materialized. The combination of

" these factors led LMI and California Northern to conclude that the declining rail service

would no longer support the infrastructure work in a manner that would make rail service
compatible with the Island’s redevelopment.

18.  California Northern did not seek Board authority when it ceased operating
on Mare Island. To the contrary, California Northern specifically informed LMI that its

operations on Mare Island were “not common carrier operations” and that no Board
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authority was required for California Northern to discontinue them. Attached as Exhibit
2 is a February 6, 2008 letter from California Northern to LMI explaining California
Northern’s views on this subjec_t.

19.  North Pacific’s situation is in fact illustrative of the kinds of land use
issues raised by the ongoing redevelopment on Mare Island. When North Pacific came to
Mare Island, the City made clear to it that the area that the City was leasing to North
Pacific was designated in the long run for more intense, job-generating, uses than North
Pacific’s lumber yard operations. In 1999, and then again via amendments in 2005, 2007,
and 2008, the City approved or reaﬂirmeci the Specific Plan, which confirmed that a
lumber distribution facility was not part of the Specific Plan or the Environmental Impact
Report. In the meantime, North Pacific had located property in Napa that it was able to
procure on a longer-term basis. I understand that North Pacific’s operations at the Napa
location ceased in the latest economic downturn.

20.  Beginning in August of 2008, LMI, as a result of its initial meetings with
Alstom, recognized the potential opportunity to return rail service to Mare Island.

Alstom desired to refurbish passenger railcars at a facility on Mare Island, which would
entail having those cars delivered by rail. LMI spent almost a year working with the City
and Alstom to bring Alstom to Mare Island. It should be noted that Alstom, the City and
LMI all made major concessions related to land use, the Specific Plan, infrastructure
obligations, financial obligations, and legal rights in connection with Alstom’s decision

to locate on Mare Island. As discussed in more detail below (at Y 22-23.& 27), Alstom’s

" lease allows it to arrange for private switching for deliveries of railcars on its spur. In
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accordance with the terms of its lease, Alstom allowed SFBRR to use that spur for private

deliveries of railcars to Alstom.

SFBRR’S Progbsed Operations

21.  SFBRR is a stranger to Mare Island, having no connection to the Island
and no interest (with the exception any private arrangements it may have with Alstom) in
the railroad trackage on Mare Island. The Notice of Exer—r‘lption SFBRR filed in
Septerhber 2008 came as a surprise to LMI. In spite of contact with LMI before
SFBRR’s Notice was filed, SFBRR did not inform LMI that it intended to seek Board
authority to operate over LMI property on Mare Island prior to filing its Notice:

22.  Despite SFBRR:s unilateral action, LMI opened a dialog with SFBRR
about SFBRR’s intentions with respect to the Mare Island trackage, and the terms on
which LMI might be prepared to allow it to use LMI-owned trackage to provide private
rail service on the Island. Although SFBRR initially claimed that it did not need LMI’s
permission to use track on Mare Island, SFBRR later acknowledged that it did nolt have
any contractual right to operate on LMI’s trackage. In November 2009, LMI informed
SFBRR that, without 'regard to the outcome of ongoing discussions between LMI and
SFBRR about broader rights to operate on Mare Island, SFBRR could operate on the
Alstom spur (the first 300 yards on the Mare Island side of the Causeway) to serve
Alstom, per the terms of Alstom’s lease. Alstom and its spur are depicted on the map
attached as Exhibit 3, which is an annotated version of the map submitted by SFBRR as

Exhibit C to its Petition (the yellow highlighting is SFBRR’s depiction of the trackage to
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which they demand immediate access). I have marked Alstom’s location with an “A” on
Exhibit 3.

23.  The only operations SFBRR has conducted on Mare Island have involved _
the delivery of cars to Alstom. To reach Alstom, SFBRR uses rights granted to Alstom in
the lease covering its facility, whichlallow Alstom to arrange for private switching
service for deliveries of railcars on its spur. -

24.  Based on LMI’s discussions and correspondence with SFBRR about a
potential arrangement for SFBRR to operate on Mare Island, LMI reached the conclusion
that SFBRR’s objectives are incompatible with LMI’s property interests and
redevelopment obligations, and that no agreement with SFBRR is possible. Although
SFBRR has absolutely no contractual or other rights from LMI to use LMI’s property, it
nevertheless asserts that LMI is obligated to grant it virtually unrestricted access to LMI’s
trackage — incl:luding the right to operate anywhere at any time hauling any commodity it
wishes — based solely on SFBRR’s claim that its Notice of Exemption purports to appoint
it the “common carrier” operator of trackage.on Mare Island.

25.  During discussions with LMI, SFBRR made no secret of its intention to
insist on the full measure of its “common carrier obligati:)n.” It asserted that LMI could
do nothing to disrupt its service on Mare Island, that it could operate anywhere and
everywhere on Mare Island, and that it could establish any kind of rail service it wished —
including transloading and car .storage'— without regard to potential conflicts with the
ongoing redevelopment or the environmental clean-up program that is underway on Mare
Island. SFBRR has repeatedly stated that federal railroad law would supersede all

existing agreements relating to Mare Island redevelopment. SFBRR has stated on several
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occasions that it would seek to have terms imposed by the Board if LMI did not accede to
its demands. SFBRR thus refused to acknowledge agreements associated with the build
out of Mare Island and the environmental clean up program, all of which are critical to
the City, the residents and the existing businesses, including those businesses who would
desire to receive rail service.

26. SFBRR has repeatedly demonstrated that it has no desire to work
collaboratively with LMI, the City or any other stakeholders in the redevelopment of
Mare Island. Instead, SFBRR has consistently stated that it is not willing to work with,
acknowledge or live by local, state, or federal agreements that govern the redevelopment

process.

LMI Has Arranged for éustomers of Mare Island to Receive Service

27. LMl has long desired that its tenants and other businesses on Mare Island
have the option of rail service, if that service can be provided in a way that is economical
and does not conflict with the Island’s redevelopment. LMI has subsidized operations,
has recommended in its 2005 submission to the City concerning the Specific Plan that rail
service remain, and then facilitated the return of rail service by pursuing and completing
the lease with Alstom. The lease with Alstom provided a critical funding source for at
least a portion of the costs associated with rail operation, and LMI saw this as a positive
step towards re-starting rail se:rvice.

28. _Aﬂ:er several unsuccessful attempts to reach agreement with SFBRR, LMI
continued to carry out its aim to make rail service an optionl for LMI’s tenants and other

businesses on Mare Island, and LMI has arranged for a private rail operator, T&O
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Railroad Company, Inc. (“T&0”), doing business as Mare Island Rail Service (“MIRS”)
to perform private switching services on Mare Island. T&O is an affiliate of Tri-City
Railroad Company, LLC (“TCRY™), an experienced rail carrier licensed by the Board
with operations in ihe State of Washington. Pursuant to the allgreement between LMI and
T&O, MIRS will provide switching services throughout Mare Island. MIRS will move
railcars to and from former-U.S. Navy sidings and spurs on Mare Island as appropriate to
allow for loading and unloading of railcars at locations where LMI has leased or
conveyed facilities to businesses that LMI has concluded would benefit from rail service,
and where such service would not impinge on the broader redevelopment interests shared
by LMI and the City.

29.  LMI has been eager for MIRS to begin moving railcars on the Island, and
LMI has specifically authorized it to provide service to XKT Engineering (“XKT”) and
the other potential customers identified in SFBRR’s Petition as candidates for service by
SFBRR. MIRS has informed LMI that is has been ready to provide service for several
weeks, but that it has not been able to do so because SFBRR has not been willing to make
arrangements for the delivery of cars to MIRS at the west end of the Mare Island
Causeway. ' -

30. MIRS is also prepared to begin service immediately to other customers on
Mare Island, provided that doing so is not foreclosed by the ongoing redevelopment of
Mare Island. MIRS has provided personnel, equipment and performed maintenance in
advance of anticipated service. At the moment there is no obstacle (other than SFBRR’s
unwillingness to deliver cars) to MIRS providing efficient service to all of the potential

customers identified in SFBRR’s Petition — XKT, Earthquake Protection Systems

T-11-
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(“EPS”), Alamillo Rebar, Alco Iron & Metal, Jeffco/ABC, Cooper Crane, and CS Marine
— with only two exceptions: Alco and EPS. ‘

31.  Unfortunately, Alco and EPS currently could not be served by any rail
operator. Their facilities are located at the north end of the potentially-operational
trackage on Mare Island (at the top of the first page of Exhibit 3). The trackage needed to
reach those businesses is not in service because it has been physically removed to allow
the U.S. Navy to carry out environmental remediation of soil contamination under and
around that track. Ihave marked this location with a “B” on Exhibit 3.

32.  Another environmental remediation project is scheduled to commence
soon, and it will also prevent rail operations on the séme track segment because it will
require the removal of track at a nearby‘location. This project is required to remediate
contamination at the former-Navy crane test facility, which also affected soil under the
rail trackage. I have marked this location with a “C” on Exhibit 3. For at least the next
several months, therefore, therel is no possibility of anyone providing rail service to EPS
and Alco. The Mare Island environmental cleanup program is under the oversight of
several feder"al, state and local agencies. The lead agency is the State of California
Environmental Protection Agency, which has ultimate responsibility for regulatory
approval.

33.  LMI has discussed with MIRS whether it would be willing to expand its
operations to move railcars all the way to Flosden Acres and a connection with California
Northern, and it has indicated that it would be willing to do so if appropriate
arrangements could be worked out with the City of Vallejo, which owns the trackage

between Mare Island and Flosden Acres. MIRS would also be willing to convert its
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operations into common carrier operations, and seek appropriate Board authority, if it
were determined that customers on Mare Island must be served by such a carrier and that
step made economic sense.

SFBRR'’s Proposed Operations Are Incompatible with the Ongoing Redevelopment o
Mare Island

34.  LMI’s principal and fundamental concern with providing SFBRR with
access to Mare Island is that SFBRR is opportunistically seeking to insert itself into the
middle of the ongoing redevelopment of Mare Island in a manner that is insensitive to
and incompatible with the su'ccessful completion of that transformation. At least while
the transformation of Mare Island is underway, the sweeping rights that SFBRR claims to
have as a Board authorized “common carrier” would disrupt the cooperative efforts of the
City and LMI to complete the transformation process.

35.  SFBRR does not specify the terms for the forced access it seeks, instead
suggesting that the parties should agree on “lawful and reasonable terms,” with the Board
imposing such terms if the parties fail to agree. Were the Board to require that LMI
provide access to SFBRR, we would of course attempt to work out acceptable terms with
SFBRR, including reasonable compensation that fully reflects the costs associated with
devoting rail trackage on Mare Island to SFBRR’s proposed op&ations. However, it is
quite apparent to LMI that the terms and conditions SFBRR contemplates, as reflected in
its Petition and in discussions with LMI that preceded that Petition, would have grave
consequences for redevelopment on the Island.

36.  The interference that SI‘*‘BRR’s intrusion would cause likel.y would have

severe long-term consequences, both for the success of the redevelopment itself and for
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the jobs and revenues realized by the City of Vallejo, which is currently in bankruptcy
proceedings. As I summarize below, SFBRR’s proposed common carrier operations
would eliminate r_xeeded parking, interfere with planned public access to facilities,
override entitlements established throughout the 17-year redevclopment process, create
safety and traffic issues, and generally prevent the City and LMI from carrying out Mare
Island’s redevelopment in the manner set forth in numerous agreéments and public
planning documents. A few examples of the conflict SFBRR’s access to Mare Island
would create are described below.

37. Hazardous Materials. SFBRR insists on being free of any restrictions
related to the storage, handling or use of hazardous materials. Its operations therefore
potentially would jeopardize many other agreements and millions of dollars of ﬁJn;iing,
and would not be compatible with development in several areas of Mare Island. LMI
offered to set forth a protocol for hazardous materials. Such suggestions were rejected by
SFBRR, citing their rights as a “common carrier.”

38.  Transloading. SFBRR has refused to discuss limitations on its ability to
perform transloading operations. Instead SFBRR insists that its rights under federal law
are broad. LMI is not opposed to all potential transloading. Such activities, however,
must be consistent with Mare Island redevelopment plans. An unfettered right to conduct
such operations anywhere on or adjacent to the Island’s rail trackage that SFBRR might
wish would prevent LMI and the City from controlling land uses on the Island, at a time
when the coordination of uses is uniquely important to the successful transformation of

the Island into a vibrant mixed-use community.
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39.  Environmental Remediation. As noted above, significant environmental

remediation isl still underway on Mare Island, some by LMI, some by the U.S. Navy and
others. When soil or groundwater underlying rail trackage is contaminated, the trackage
must be removed to allow cleanup to occur. One remediation project being conducted by
the Navy has required the removal of rail trackage that SFBRR includes in its Iaccess
demand (marked with a “B” on my Exhibit 3), and another project will require track to b;:
removed at a different location (marked “C” on my Exhibit 3). SFBRR’s demands for
uninterrupted access to all trackage on Mare Island is incompatible with the need to
complete these projects and others like them. I noted that SFBRR’s attempt to
characterize language in the agreements that LMI proposed to SFBRR as reflecting
“LMTD’s intent to terminate service” is misleading.an:l incorrect. Because LMI does not
have exclusive control over the scope, funding, or timing of environmental remediation,
it has consistently adhered to its policy of informing Mare Island businesses about
possible interruptions or termination of service.

40.  Parking and Access. SFBRR’s proposed operations would also conflict
with critical parking and access needs planned for Mare Island under the Specific Plan
and the EIR. The Navy’s use of the property on Mare Island did not need to
accommodate significant parking and access needs, and as a result spaée for those uses is
scarce. In the planning process, the City and LMI have for many years struggled to
juggle c;)mpeting needs, including parking, access, preservation of historic resources, and
the need of most large manufacturing user’s for yard space. The truck and rail routes

outlined in the Specific Plan and the EIR balanced these uses and allowed the City to

approve these critical documents. SFBRR’s proposed operations would eat into these
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spaces at numerous critical locations, including the entire Railroad Avenue and Nimitz
Avenue corridors. The Railroad Avenue corridors marked with an “E” on Exhibit 3; the
Nimitz Avenue corridor is marked with a “J.”

41.  Storage of Railcars. In discussions with LMI, SFBRR has not been
willing to limit where or when it could store railcars on LMI-owned trackage. Storage
“anywhere, at anytime” would interfere with the redevelopment of Mare Island and limit
the flow of commerce on the Island. It would prevent ingress and egress at numerous
facilities on the Island. It would be incompatible with the new office and retail buildings,
parking lots, recreational centers, a medical clinic, a museum, pedestrian and bicycle
paths and other uses on Mare Islancli. It is also incompatible with LMI’s obligation to
preserye the historic character of portions of Mare Island.

42.  California State Lands Commission Indugtrial Easement. The California
State Lands Commission has required a 100-foot-wide industrial easement recorded on
the property along Nimitz Avenue. The location of that easement is marked with a “D”
on Exhibit 3. Rail storage on the trackage in this street would not be compatible with this
requirement.

43.  Street Infrastructure Improvements. LMI is obligated to make significant
infrastructure imp-rovements to former-Navy streets on Mare Island, including Railroad
Avenue. Much of the trackage to which SFBRR demands access is laid in the future
rights-of-way of several of the Island’s major streets, including Railroad Avenue (marked
with an “E”), Nimitz Avenue (marked with a “J”’) and the west end of the Causeway
(marked with a “K”). The trackage in those streets will have to be removed (or service

interrupted on those segments) while the infrastructure work is underway. Again,
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SFBRR’s demand for uninterrupted access is incompatible with the imperative that the

. former-Shipyard’s stréets be transformed into a condition suitable for public use. As ]

noted above, SFBRR’s attempt to characterize language in the agreements that LMI
proposed to SFBRR as reflecting “LMI’s intent to terminate service” is misleading and
incorrect. As with environmental remediation, LMI does not have exclusive control over
the scope, funding, or timing of the infrastructure improvements, and LMI has
consistently adhered to its policy of informin'g Mare Island businesses about possible
interruptions or termination of service.

44.  Parcelization of Mare Island. As a Navy faci'lity, Mare Island had a single
landowner, and none of the property boundaries and easeme‘nts of the sort that exist in the
“public” world. LMI’s redevelopn;ent of the Island will require the parcelization of the
Island, including a determination of which extant rail trackage will be associated with
specific parcels to be conveyed to future landowners. Yet SFBRR’s demand for
unfettered access tramples any such boundaries. SFBRR insists on operating over track
that traverses property that has not been parcelized, and its demands are therefore
inconsistent with the future allocation of property ownership and use on Mare Island.

F im;ll planning for parking, access, infrastructure, easements has not yet been carried out.
Examples include almost the entirety of Railroad Avenue (marked with an “E” on Exhibit
3) and A Street (marked with an “F”). SFBRR disregards future ownership along these
corridors, where not all streets will be converted to public streets, and not all existing rail
trackage will be part of future easements for rail use.

45.  For example, although SFBRR’s exhibits are somewhat inconsistent, it

appears that SFBRR seeks to carry out operations at will on trackage that is slated to
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become part of the parcel that encompasses the facility that XKT now leases and is
adjacent to Jeffco (labeled with a “G” on Exhibit 3). SFBRR’s demand for access is
incompatible with any effort to parcelize the Island and convey specific spur trackage to
the businesses that would acquire particular parcels.

46.  Leasehold Interference. SFBRR’s proposed operations, as depicted on its
Exhibit C, would conflict with the existing rights of LMI’s lessees. The “route” claimed
by SFBRR interferes with existing leases to the Veterans Administration, MuriGenics,
Jeffco, Alamillo, Cooper and XKT locations, along Railroad Avenues and Nimitz
Avenues (rqarkgd as “E” and “J” on Exhibit 3).

47.  Interference with Planned Uses and Future Public Space. Redevelopment
of Mare Island also requires conve.rsion of certain former Navy land uses into entirely

new uses befitting a mixed use community. SFBRR’s proposed operations conflict with

" that transformation. For example, some of the trackage to which SFBRR demands access

is on property that is slated to be transformed into a public plaza within the Historic Core
(marked “H” on Exhibit 3). SFBRR’s insistence on being able to operate anywhere it
wishes under the mantle of preemptive common carrier authority would not allow crucial
elements of Mare Island’s redevelopmenf to proceed.

48.  More generally, the City and LMI have been working to implement the
public access, public open space, pedestrian walkways and bicycle paths, along with
numerous agencies, including the State of California Bay Conservation and Development
Corporation. Public Access has been planned for the area marked “L” on my Exhibit 3.
SFBRR’s planned operations throughout Mare Island are completely incompatible with

these plans.
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49.  Another example is marked “I” on my Exhibit 3. SFBRR'’s proposecd
operations would run across a parcel slated to be leased and developed by ADR/CDDS
for purposes of re-opening the Mare Island dry docks and conducting ship dismantling
operations along with other future ship and marine activities. The City of Vallejo, LMI
and numerous local and state agencies have been working on this proposal for more than
two years. Significant investment has occurred. Several approvals are in place, and
several remain outstanding. If SFBRR could operate through this property, it would
affect parking, security, access, loading, and other day to day operations, and therefore, it
would be impossible for the'City and LMI to complete this transaction. The transaction,
would, if completed, contribute directly to poiice and fire protection services provided by
the currently bankrupt City of Vallejo, contribute funds for fees and permits, create up to
120 jobs, ’and allow for dredging which will contribute to further economic development.
LMI is undertaking continuous efforts to lease space, and therefore, is constantly in
negotiations with potential tenants. Such negotiations would be much more difficult if a
rail operator is in place who will not be operating in a manner that is consistent with the
S.pcciﬁc Plan and other reasonable limitations.

- 50.  For all of the above reasons, the Board should not grant SFBRR the forced

access it seeks.
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County of Solano

VERIFICATION
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Thomas Sheaff, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted therein are true and that the same are true as stated:

Subscribed and swom to before me this

Notary Public of_Coel(farn 721

Notary Public

MELLISSA HOPE SADLER
COMM, #1676852 o

My Commission expires: {(4 k\‘[ |G PO
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My Comm. Expires July 19, 2010
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THIS LICENSE TO USE THE U.0. COVERNMEWY PROPEATY HEREIN DXSCRIBED IS ISSUED BY THE DEPARTNENT OF THE NAVY 10
YHE LICENSEE RANED BELOV FOR THE PURPOSE HEREIN SPECIPIED UPON THE TERNS AND CONDITIONS SEY FORYM BELOV AMD

THE GENERAL PROVISIONE ATTACHED. BY TRE EXECUTION NEREOF YHE LICENSEE AGREES YO COMPLY WITH ALL SUCH TRRMS,
CONDITIONS AND GENERAL PROVISIONS.

1. NAVAL ACTIVIYY ' 2. DATES DOVERED

04-0320

NANS ISLAND NAVAL SHIPYARD .

VALLEJD, CALIFORNIA FPROM _LNNE 1996 0 _JLMAY 1998 2

3 unnm'xuwmaw . e o

USE OF 1,800 BCUARE FEET IN BUILDING 637 AS SNOWN ON THE FLODR PLAN NARKED EXNIBIT “A® ATTACHED HERETO AMD
WADE A PART NRREOP. _

4. PURPOSE OF LICENER

PERICDIC INRAFUTION OF LOCONOTIVEE AND PREVENVATIVE MAINTNANCE OF LOCOMOTIVES

B. LICENSOR Sa. LOCAL REPRESENTAYIVE, DEPARTIENT OF BAVY OFFICIAL ' T
UNITED STATES OF ANEX CONMANDER, VESTERN DIVISION, uvm. PACILITIES ENGINEERING CORNAND

mnm of m w 900 COMNDOORE DRIVE, SAN nuuo, $4066-2402

6. Liocthem ] 68, LOCAL REPRESENTATIVE

CALIPDRNIA RORTHERN RAILROAD COMPANY, BILL RERNDON  (707) 557-2868

LINITED PARTHERSHIP

129- KLANATH COURY

ANERICAN CANYON, €A 94389
7« CADN PAYHGNY BY LICENSEE (Payable In edvence)

A AT b, PAEGENCY PANENTS DUE  ©. FIRSY DUE DAVE é. 70
e o COMMANDER, WESTERN DIVISION
£ wu DO S ) 1 JUNE 1904 WAVAL PACILITIER ENGIKEERIN coMaD
FILE 94769, P.0, BOK 60
O, DEPOSIY FOR UTILITIER AW SERVICES (Paysble in scvance) AN ERANCIECD, EA 4160 1769
b, ARONTY b, FRGWENCY PAYNENTS DUE ¢, PINBY buE DATE a 1

70 53 DETERNINED BY PC SAN FRANCISCO BAY, OAXLAND, CA - : R
9. INSURNNCR REQUINED AT EXPENSE OF LICENGEE

e MINIMUN ANOLNY R RINIRN AROUNT
s FIRE A BXTRNDED 6. YHIRD PARYY PERBONAL

OMEAE - S NOME INARY PER-PERSON $ 1,000,000
b. THIND PARTY PROPERTY d. VNIED PANTY PERSNAL _

DANAGE ¢ 1,000,000 . 1MJNMY VER ACTIDENT $ 3,000,000

10. GCENERAL PROVIBIONS

B2E SPECIAL PROVIBIONS ATTACHED MEREYO AND MADE A PART HEREOF.

I3, EXEOUTION OF LICENSE
FOR BY DATE

HANSA®, M0, Tk, SIGNATURE

DEPARTMENT Manage:. Realty Operstfons or--; -
OF THE 1e Cont
oy Real Estzte Coniracting Othc
e _C[211Y

it
LAGENSEE (\D&\I_\Dl—flﬂw‘ MSoAJW

IF LICENSEE 13 A CORPORATION, CERTIFICATION OF SIGNATURE 1§ ATYACKRED ____
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e, The Licensor hereby grants to the Licenses the right to use the premises or fectilities described
in ften 3, together with the oweassary rights of ingress and ogress.

b, This Licensse ahall be effeotive for the poriod stated In ftem 2 and is }mcwlu st sny time
without notice at tha option and discretion of the Licensor or its duly authorfzed repressntative.

o, The use shatl be limited to the purposey specified harein. .
ds This License shall be nelther wseignable nor traneferable by the Licemsee.

& 1 utititios and aarvices are furntahed the Licensse for fts use of the premises the Licenses
shatl relwburss the Licensor for the cost thareof ss determined by the Licensor in accordance with
app| loab]e. atatutes and regulations. .

f. do widitions to, or alterations of, the premises or facilities shall be mede witheut the privr
consent of the Licensor. Upon ravocation or surrender of this Licenss, to the extent dirscted by the
Liconser, the Licensee shall ramove alt alterations, additions, bsttarments and improvaments made, or )
inatailed, and restore the premises op fecilitiens te the same, or as good condition as existed on the date
of entry under this Licenss, ressonabls west and tear excopted. -

- Tha Licensos shell be Liable for eny loss of, or danuge to, ths premises or facitities inourred
s o result of its use and shall make such restorstion or repair, or monetary compensstion ss may be

directad by the Licensor. Tha Licsnaee’s Lisbility for Loss or demage to the premises resulting ¥rom Fleks -

oxprossly recuired to be insured hersunder shall not excesd the amount of nsurence so required. Yhe
Licanses shall not be L{able for loss of, or damage to, the premises orising from causes beyond the control
of the Licensse and occesioned by a risk not In fact covared by Insurence and not customerily covered by
fnaurance in the lmmr in vhich the prenises are situsted. Nothing contained herein, however, shatl
relisve the Liconses of Lishility with respeat to any loss or damepe to the premises, nat fully compensated
for by insurence, which results from witifut mfeconduse, lack of good falth, or faflure to exercise due
diligenoe,- on the part of the Licenses. All insurance required of the Licensee on the premisss shalt be for
the protection of the Licsnsor and the Licensne sgainat thelr raspective risks and Liabflities In connection
with the premises. Each palfey of Insurance apainet Loas or damape to Government proparty shall mase the
Licensed and the United States of Aserica, Department of the Navy, #s the imaured and shell contain & loss
Jpayable clause reading substantially sa followsz:

" wioss, If sy, under this polfoy shall be adjusted With (Name of Licensee) snd the procesds, st the

dtrestion of the mrmntt shatl be payable to (Nome of Licennes), and procesds not pajd to (Mame -

of Licensee) shall be paysb

In the ovant that any ftem or part of the pramises or facti{ties shall require repafr, rebuilding or
roptacenent resulting from loss or demage, the risk of which fe assumsed undar this peragrsph h, the Licensee
shatl promptty give notice thereof to the Licansor and, to the extant of its tiability as provided in this
paragraph; shall, upon demsnd, either cospensate the Government for such loss or damage, or rebufld, replace
or repair the iten or item of the preuisey or facllities so lost or dameged, ax the Licensor may o(nt. 1f
the cost of such repair, rebullding, or replacemont exceeds the Lisbility of the Licenses for such loss or
demage, the Licanese sholl effect such repafr, rebullding or replacssent 11 required so to do by the
Licensor, and such excess st cost shall be relmbursed to the Licanase by the Licensor. In the event the
Licensas shatl have effectad any repair, rebullding or replacement which the Licensen is required to effect
pursusnt to this paragraph, the Licensor shatl diract to the Licensee of so much of the proceads of
oany tnsurance enrrldlvytfn Licenses and made available to the Govarreant on account of loss of or damape
to any item oF gm of the praniess or facilities as may be nacessary to enable the Licenses to effect such
repair, rebullding or replacement. 1n event the Licensss shall not have beon raquirad to effect such = . .
repatr, ubulldlr,;ror repletoment, and the insurance procaeds alloceble to the loss or demage which hes
croated the head such repeir, rebuflding or replucemant have beon paid to the Lioensee, the Licansee
shatl promptly refund to the Licensor the amount of such proceeds.

® to the Traasurer of the United States of Americe.®’

h. The Licensae shell Indeanify and sove harmiess the Goverrmont, Its officers, agente, servamts and
anployasd from alt Liability under the Federsl Yort Claios Act (62 Btat. 869,982; 28 U,$.C.Se0 2571,2680) or
otheruise, for death or fnjury to all persons, or loss or damage to the property of all persons resulting
from the use of the pramisss by the Licm‘ end shell furnish the insurance specifisd in Item 9. Each

policy of insirence required in Item 9 covering bodily injuries and third party property damage shall
contafin an endorssment resding substantislly :: follows: P

"The fnsurer uafves any right of subrogation against the Unfted States of America which might arise
by resson of any paymnt made under thie policy.”



FEYESE. I RXYEVEL IS Y R Y) (]

A}

(" SPECIAL PROVISIONG /

1. Licensee will provide five deys writion netiftication to Nr, Jerry Nigington of Mare 1aland Neval
Shipyard, Code 980 (707) 648-1816 prior to arrival for work and deperture from work for more then 30 days,

2. Licsnsse will follow sil Oocupstionsl, Sefety, and Nuelth (USH) saufety rules pertaining to refiroad
oparations. ALl persomel perforaing work shall couply with appliceble OSH regulatfons,

3. Licerses shall manage hazardous waste end hexardous mmteriet in sccordsnce with all applicsble federsl,

state and local regulations. Licenses shall be requirad to cbtein all applicabie permite and provide all
applicabls reports, such as hezerdous usste and hazerdous materfal reports. AL work shall be conducted in
aseordance uith federal, state and loosl reguistioms.

4. Licenase uill leave a olean and orderly work site at the end of sach work day.

5. california Northern Rallreed personnel shall not use the overhead bridge crana,

€. The primary work aite for Califarnta Northern Refirosd persormal shatl be the center bay of Building 637
in the arss of the meintenance plta. See Exhibit »Aw, .

7« Nare letand psracnmel will.evetet with crame service end mlllv;n service on a requust w'
reinbursable basis as time atlows. shop

8. fHormsl hours of operations for California Northern Ratirosd meintensnce In Bullding 637 shall be 0730 to °

1600 hours, Nonday through Friday without prier appreval by Nare Istand Naval Shipyard, Code 980 manapement.
9. Yhe work site ufll be for preventative maintenunce und tnepections only, nov overheut type uerk.
10. Californie NHorthern Reltroad persunnetl will be authorized to operate their squipment on the Mare Isiand

Naval Shipyard trackege systea from the {nterchange ento the S$hi exclwding the trackege inside the
Controlled lmlrflt'ln:.“-l.l-). mM’

11, The time Linit for etorage of locomotivew will not excesd one week, Speces WilL be coordinated with,
lllr. .lm"y Uigington of Nare Isisnd Navel Shipyand, Cude 980 at (707) 646-1816 for the parking of
Lozamotives. '

12. No more than two locomotives (rallroad wehicles) mey be on board the Shipyard at shy one time.

15, The Licenase shall be responeible for paying for smd effesting all restoration end envirormental clesn~

roquired sa result of work performed by the Liownese, oF as & result of ssrvices provided under thia
Licensa. Such restoration snd clean-up shall be In acoordence uith all appliceble Pederal, State and local
lows and ragulagions. the Licensor shall be respomsible for existing ewirorments! contanination at the
work site, {? ey, prior tv the Licewee's uss of same and for any envirormantal contamination of the work
oite caused by the Licenaor or its agents during the term of this Licenes.

16. Licowes will ot slt times durlng the uss of this License prowptly cbeerve and comply, at 1ts sole cost
and expenee, With the provisions of atl aspplicable Faderal, State, end local laus, rmlat‘m. and
standards and pollution control end shatwment. Licensese shall promptly notify the Government and mupply
coples of wny notices, reports, corrsspondence, end submisafons made by Licensoe to any Faderal, State, or
tocal authority, or recaivad by Licensse from sald suthority, concerning environmental metters or hazardous
substences or weste on, about, or pertaining to the Premises. Licenses shatll Tndemify, defend
and bold harmtess the Government from and againet all claims, Liabilities, loases, damsges and coste,
foreseen or unforeseen, which' the Goverrment ssy incur by redson of Licenses’s action or hon-sotion kith
regard to obligationa under this paragraph, and this provision shall survive the expiration or terminetion
of the ticense. Only WS required to perform atfve maintensnce may be stored or used on the premises.
The Licenses shell make the licensed erea avallable for inspection by the Shipyard's Envirormental

Inspoctors upon regquest.

13, This property s subject to screening for use to assist the homeless under the Stewart B. NeXinney
Homeloss Assistence Ast.

16. Licensse shell provide the whesl load configuretion, aniec loads, and total load for vach type of
locomotive to be taken aboard the Shipysrd for evaluation of safe passage acrosa the causelty system to Mare
feland. Requirad date shall b provided to Code P10, 1If ¢ structural anatyals of the cousowsy system 1
deternined necesenry by the Shipysrd for any (oocomotive, the Licerase shatl have the netessery analysis
sctompl ished by a Licensed sngineer, .

17, Liconses shall svaluate the radi of ralirond curves te be used snd deternine thot his \ocomotives ean
traverse the curves safoly and ulthout dewsge to the trocks. ’
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"-uab insurers as the Lia oy recquire or » A certificate o

Y e -

f. All insurence rrwired by this License shall be such farm, f¢~ ‘uch pesriods of time, and uith
l‘( urance or & certiflied copy of
onch policy of insurance €. mn out haraunder ohatl be deposited uith thé .(cansor's local representative
prior to use of the prenisss and faciiities, The Licensse apresa that not Less than thirty (30) days prior
to the expiretion of sny insurance required by this License, 1t will deliver to the Licensor's local

r:p;mnln 8 certificate of insurence or a certified copy of each renewal policy to cover the same
risks.

Js No wanber of or Ocl'm te Congress, or Resident m-:-uﬂmr shall be adnitted to any share or
pars of this Licerse or to any fit that may erise therefrom; but this provision shalt not be comtrusd
to extend to this License {f made with » corporation for its general benefit,

N\

k. The Licensse warrants that it hus not ewploysd sy person to solicit or secure :m'umu upon
any egreccant for a commission, percentage, brokerape or contingent fee. Breach of this warranty shell give

the Goverrment the right to annutl this Liceras or in {ts disoretion to recaver from the Licenzes the amoimt
of such commission,

percentage
forth, This uerranty shall not
or sede through estabt
purpose of sssuring wes.

brokersge or contingent fes in eddition to the considerstion herein sst
commercial or selting sgencies maintained by the Licenses for the

L. In connection with tha performence of sork under this License, the Licensee agress not to
diseriminate against any eaployes or applicant for ewployment becauss of race; religion, color, or matfonal
oripin. The aferesaid provision shatl include, but not be timited to the followings employment, upgrading,
demotion; or transfers recruitment or racrultment advertising; layoff or termination; rates of pey or other
forms of compensation; e selection for treining, including foeship. The Licensee agress to post

hereafter in mglm pinces available for q{wm and mglcm- for mplormt, hotices to be

_provided u{ the Licensor astting forth the proviaions of the nondiscrimination clavse. The Licenses further

agrass to insert the foragoing provisions in all subcontracts hersunder, except subcontracts for standard
commersial suppiies or row meteriala.

M ALl notivitiss suthorixed hereunder shall be subject to such rules and repulations. sa regards . .
supsrviston or othervwise, as may, from time to time, be prascribe by the toesl sntative of the
Licersor as designated in Item 5a, Licensee mey tarminate the License {f such rules and regulations or

other events outside its control interfare with the locomotive inspection and maintenance functions covered
by this License .

m to comissions o by the Licensee upon contracts or salés eecured
»

- -
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18. This Lfcense does not/ ~ stitute comson carrier servics by the Lies

ﬂ%Zh?h‘MRP'OO P55

v

19. brior to woving material and equipment into the work area before work begins, end again after clesring
material and aqul of work area prior to doparture, a walk through shall be conducted between the

Liceonsse ond Mare 1sland aval Shipyard®s Codes 106 and $B0

Dot i Chhay

Licenses Date
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LICENSE FOR NONFEDERAL USE OF REAL PROPERTY
LICENSE NUMBER Nb247495RPOOPLT

THIS LICENSE TO USE THE U.S. GOVERNMENT PROPERTY HEREIN DESCRIBED IS ISSUED BY THE DEPARTMENT OF
THE NAVY TO THE LICENSEE NAMED BELOW FOR THE PURPOSE HEREIN SPECIFIED UPON THE TERMS AND
CONDITIONS SET FORTH BELOW AND THE GENERAL PROVISIONS ATTACHED. BY THE EXECUTION HEREOF THE
LICENSEE AGREES TO COMPLY WITH ALL SUCH TERMS, CONDITIONS AND GENERAL PROVISIONS.

1. NAVAL ACTIVITY 2. DATES COVERED
06-9320
MARE ISLAND NAVAL SHIPYARD

VALLEJO, CA 94592 FROM_ 1 JUNE 1995 TO _31 MAY 1988
3. DESCRIPTION OF PROPERTY ]

Use of 1,800 square feet of space in Building 637 as shown on the floor plan marked Exhibit “A®, attached heretc and made a part
hereof and a portion of railroad trackage as highlighted on Exhibit “B”, attached hereto and made a part hereof. .

4. PURPOSE OF LICENSE
Periodic inspection and preventative maintenance of locomotives.

5. LICENSOR . Sa. LOCAL REPRESENTATIVE, DEPARTMENT OF NAVY OFFICIAL

UNITED STATES OF AMERICA COMMANDING OFFICER, ENGINEERING FIELD ACTIVITY, WEST,

DEPARTMENT OF THE NAVY NAVAL FACILITIES ENGINEERING COMMAND, 800 COMMODORE DRIVE,
SAN BRUNO, CA 94066-5006

6. LICENSEE 6a. LOCAL REPRESENTATIVE

CALIFORNIA NORTHERN RAILROAD CO. Mr. David L. Parkinson (707) 863-8831

1470 Ralroad Avenue (Same as ltem 5)

St. Helena, CA 94574

7. CASH PAYMENT BY LICENSEE (Payable in advance) . -
a, AMOUNT b. FREQUENCY PAYMENTS DUE c., FIRST DUE DATE d. TO

****NONE**** Rents waived - Licensee will be responsible for the inspection and maintenace of trackage in accordance with the Code
of Federal Regulations, Title 49, Part 213.-

8. DEPOSIT FOR UTILITIES AND SERVICES (Payable in advance) .
a. AMOUNT b. FREQUENCY PAYMENTS DUE c. FIRST DUE DATE ' d. TO

To be determined by Public Works Center, San Francisco Bay, Oakland, CA ;
9. INSURANCE REQUIRED AT EXPENSE OF LICENSEE
TYPE MINIMUM AMOUNT TYPE MINIMUM AMOUNT
4. FIRE AND EXTENDED c. THIRD PARTY PERSONAL
COVERAGE $ NONE INJURY PER PERSON - $ 1,000,000
b. THIRD PARTY PROPERTY d. THIRD PARTY PERSONAL
DAMAGE $ 1,000,000 INJURY PER ACCIDENT $ 3,000,000

10. GENERAL PROVISIONS
See Special Provisions attached herelo and made a part hereof.

Il. EXECUTION OF LICENSE
FOR BY DATE

panseL NVAMEANBNTIRE SIGNATURE

DEPARTMENTianager, Realty Cperations Branch i
{3/ s

6l1as

OF THE Contracting Officer
NAVY Real Estate 1)

LICENSEE MVIOL-VMUS‘»M -

_MAS
IF LICENSEE IS A CORPORATION, CERTIFICATION OF SIGNATURE IS ATTACHED
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10. GENERAL PROVISIONS

a. The Licensor hereby grants to the Licensee the right to use the premises or facilities described in ilem 3, together with the
necessary rights of ingress and egress.

b. This License shall be effeclive for the period stated in item 2 and Is revocable at any time without notice at the option and
discretion of the Licensor of its duly authorized representative.

©. The use shall be lmited to the purposes specified hereln.
d. This License shall be nelther assignable nor transferable by the Licensee.

e. If utllities and services are furnished the Licensee for its use of the premises the Licensee shall reimburse the Licensor for the
cost thereof as determined by the Licensor in accordance with applicable statutes-and reguiations.

f. The Licenses, at its own cost and expense, shall protect, maintain, and keep in good order, the premises or facliities licepsed -
hereby. At the discretion of the Licensor this obligation shall inciude, but not be limited to, contribution toward the expense of long-term
maintenance of the premises or facilities, the necessity fof which accrued during the period of licensee’s use. The amount of expense to
be borne by the Licensee shall be determined by prorating the total expense of the item of long-term maintenance on the basis of
fractional use by the Licensee. This fractional part of the total expense shall be prorated further if the Rtem of long-term maintenance did
not accrue In lts entirety during the Licensee's use. Upon a determination by the Licensaor that the necessity exists for an expenditure of
funds for maintenance, protection, preservation or repalr, the Licensee shall pay to the Licensor its proportionate share, on demand.

g. No addilions lo, or alterations of, the premises or faciities shall be made without the prior consent of the Licensar. Upon
revocation or surrender of this License, to the extent directed by the Licensor, the Licensee shall remove all alterations, additions,
betterments and Improvements made, or installed, and restore the premises or facilities to the same, ar as good condition as existed on
the date of entry under this License, reasonable wear and lear excepted.

h. The Licensee shall be liable for any loss of, or damage o, the premises or faciliies incurred as a result of ils uss and shall
make such restoration or repalr, or monetary compensation as may be directed by the Licensor. The Licensee's llability for loss or
damage lo the premises resuiting from risks expressiy required to be insured hereunder shall not exceed the amount of insurance so
required. The Licensee shall not be liable for loss of, or damage to, the premises arising from causes beyond the conlrol of the Licensee
and occasioned by a risk not in fact covered by insurance and not customarily covered by Insurance in the locality in which the premises
are situated. Nothing contained herein, however, shall relieve the Licensee of llability with respect to any loss or damage to the premises,
not fully compensated for by insurance, which results from willfu! misconduct, tack of good faith, or falure to exercise due diligence, on
the part of the Licensee. All insurance required of the Licensee on the premises shall be for the protection of the Licensor and the
Licensee against their respective risks and liabilities in connection with the premises. Each policy of insurance against loss or damage to
Government property shall name the Licensee and the United States of America, Department of the Navy, as the insured and shall
contain a loss payable clause reading substantially as follows:

"Loss, if any, under this policy shall be adjusted with (Name of Licensee) and the proceeds, at the direction of the Government,
shall bs payable to (Name of Licensee), and proceeds not paid to (Name of Licensee) shall be payable o the Treasurer of the
United States of America.”

In the evenl that any tem or part of the premises or facllities shall require repair, rebuilding or replacement resulling from loss or damage,
the risk of which is assumed under this paragraph h, the Licenses shall promptly give notice thereof to the Licensor and, to the extent of
its llability as provided In this paragraph, shall, upon demand, either compensate the Government for such loss or damage, or rebuiid,
replace or repalr the item or items of the premises or facilities so lost or damaged, as the Licensor may elect. If the cost of such repalr,
rebullding, or replacement exceeds lhe liability of the Licensee far such loss or damage, the Licensee shall effect such repair, rebuilding
or replacement if required so to do by the Licensor, and such excess of cost shall be reimbursed to the Licensee by the Licensor. In the
event the Licensee shall have effecled any repair, rebullding or replacement which the Licensee is required to effect pursuant to this
paragraph, the Licensor shall direct payment to the Licensee of so much of the proceeds of any insurance carriad by the Licensee and
made avallable to the Government on account of lass of or damage to any item or part of the premises or facilities as may be necessary to
enable the Licensee 1o effect such repair, rebuilding or replacement. in event the Licenses shall not have been required to effect such
repalr, rebullding, or replacement, and the insurance proceeds allocable to the loss or damage which has created the need for such
vepair, rebullding or replacement have been pald to the Licensee, the Licenses shall promptly refund to the Licensor the amount of such
proceeds,

.1 The Licensee shall indemnify and save harmless the Government, its officers, agents, servants and employees from all liability
under the Federal Tort Claims Act (62 Stat. 869,982; 28 U1.S.C.Sec 2671,2680) or otherwise, for death or injury to all persons, or loss or
damage lo the property of all persons resuiting from the use of the premises by the Licensee, and shall furnish the insurance specified in
ltem 9. Each policy of Insurance required in tem B covering bodily injuries and third party property damage shall contain an endorsement
reading substantiaily as follows:

"The insurer waives any right of subrogation against the United States of America which might arise by reason of any payment
made under this policy.”

J. Allinsurance required by this License shall be such form, for such periods of time, and with such Insurers as the Licensor may
require or approve. A certificate of Insurance or a certified copy of each policy of insurance taken out hereunder shall be deposiled with
the Licensor's local representative prior to use of the premises and facilities. The Licansee agrees that not less than thirty (30) days prior
fo the expiration of any insurance required by this License, it will deliver to the Licensor's local representative a certificate of insurance or
a certified copy of each renewal policy to cover the same risks.
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k. Nomember of or Delegate to Congress, or Resident Commissioner shall be admitted to any share or part of this License or to

any benefit that may arlse therefrom; but this prevision shall not be construed to extend to this License if made with a corporation for its
general benefit. ;

). The Licensee warrants that It has not employed any person to solicit or secure this License upon any agreement for a
commission, percentage, brokerage or contingent fee. Breach of this warranty shall give the Government the right to annul this License
of in its discretion to recover from the Licensee the amount of such commission, percentage, brokerage or contingent fee in addition to
the consideration herein set forth. This wairanty shall not apply 1o commissions payable by the Licensee upon contracts or sales secured
or made through hona fide established commercial or selling agencies maintained by the Licensee for the purpose of securing business.

m. In connection with the performance of wark under this Licanse, the Licensee agrees not to discriminate against any employee
or applicant for employment because of race, reiigion, color, or national origin. The aforesaid provision shall include, but not be limited to
the foliowing: employment, upgrading, demotion, or transfer; recrultment or recruitment advertising; fayoff or termination; rates of pay or
other forms of compensation; and selection for tralning, including apprenticeship. The Licensee agrees to post hereafter In conspicuous
places available for employees and applicants for employment, notices to ba provided by the Licensor setting forth the provisions of the
nondl

scrimination clause. The Licensee further agrees to Insert the foregoing provisions in all subcontracts hereunder, except
subconiracts for standard commercial supplies or raw materials. '

\
n. Ali activities authorized hereunder shall be subject to such rules and regulations as regards supervision or otherwise, as may,
from time to time, be prescribe by the local representative of the Licensor as designated in item 5a.
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SPECIAL PROVISIONS

1. California Northern Rallroad will transverse the trackage from the California Northern interchange north-east of Broadway Street in the
City of Vallejo to the Mare Isiand Main Gate west of Wilson Avenue at least once a year.

2. Inthe event Mare Island Naval Shipyard rall traffic ceases to utilize the trackage system, the licensee will be responsible to accompiish
inspection, and maintenance of the trackage covered by this license agreement. All requirements of the Code of Federal Regulations,
Tille 49, Part 213, Federal Rallroad Administration, Track Safety Standards for Class 2 track shall be complied to by the Licensee.

3. Caiifornia Northern Rallresd will provide five (5) days written notification to Mr. Jerry Wiginpten of Mare Island Naval Shipyard, Code
980 (707) 646-1816 or Code-910 (707) 646-1785 prior to arrival for work and departure from work for more than thirty (30) days.

4. Licensee wil foilow all Occupational, Safety, and Health (OSH) safety rules pertaining to rallroad operations. -all personnel performing
work shall comply with applicable OSH regulations.

5. Uicensee shall manage hazardous waste and hazardous material in accordance with all appiicable federal, state, and local regulations.
License shall be required to obtain all applicable permits and provide ail applicable reports, such as hazardous waste and hazardous
material reports. All work shall be conducted in accordance with federal, stale and local regulations.

€. Licensee will leave a clean and orderly work site at the end of each day.
7. Callfomia Northern Rallroad personnel shall not use the overhead bridge crane.

8. The primary work site for Calilornia Northern Railroad personnel shall be the center bay of Buliding 637 In the area of the maintenance
piis, Ses Exhibit "A".

9. Mare island personnel will assist with crane service and machine shop service on a request and relmbursable basis as time allows.

10. Norma! hours of operations for California Northen Rallrsad maintenance in Building 637 shall be 0730 to 1600 hours, Monday
through Friday without prior approval by Mare Island Naval Shipyard, Code 988/910 management,

11. The work site will be for preventative maintenance and inspection only, no overhaul type work.

12. California Northern Railroad personnet will be authorized to operate their equipment on the Mara island Naval Shipyard trackage
system from the interchange onto the Shipyard, , as shown on Exhibit 8", and excluding trackage inside the Contralled Industrial Area
(CIA) and not shown on the map.

13.Theﬁmll§niﬂorstmgeo!l¢;comomesvﬂumtmeedom (1) week. Spaces will be coordinated with Mr. Jerry Wigington of Mare
Island Naval Shipyard, Code 980 at (707) 6468-1618 and Code 910 (707) 646-1785 for the parking of locomotives.

14. No more than Ivo (2) locomelives (raliroad vehicles) may be on board the Shipyard at any one time.

15. The Licensee shall be responsible for and effecting all restoration and environmental clean-up required as a result of wark performed
by the Licensee, or services provided under this license and will be in accordance with OPNAVINST 5090.1A or subsequent revision,
and all applicable federal, siate and local regulations. The Licensor shall be responsible for existing environmental contamination at the
work site, if any, prior to the Licensee's use of same and for any environmental contamination of the work site caused by th SOF OF
its agents during the term of this License.

16. Licensee will at all times during the use of this Icense promptly observe and comply, at ils sole cost and expense, with the provisions
of all appiicable Federal, State, and local laws, regulalions and standards and paliution control and abatement. Licensea shalt promptly
notify the Government and supply coples of any notices, reports, correspondence, and submissions made by Licensee to any Federal,
State, or local authority, or recelved by Licensee from said authority, concerning environmental matiers or hazardous substances or
hazardous waste on, about, or pertaining to the premises. Licensee shall indemnify, defend and hold harmless the Government from and
agains! all clalms, fiabilities, losses, damages and costs, foreseen or unforeseen, which the Govermment may Incur by reason or
Licensee's action or non-action with regard fo obligations under this paragraph, and this provision shall survive the expiration or
termination of the license. Only ES required to perform preventative maintenance may be stored or used on the premises. The Licensee
shall make the leased area available for inspection by the Shipyard's Environmental inspectors upon request.

17. This property is subject to screening for use to assist homeless under the Stewart B. McKinney Homeless Assistance Act.

18. Licensee shall provide the wheel load configuration, axe loads, and total load for each type of locomotive to be taken aboard the
Shipyard for evaluation of safe passage across the causeway system to Mare Island. Required data shall be provided to Code 910. Ifa
structural analysis of the causeway system is determined necessary by the Shipyard for any locometive, the Licensee shall have the
necessary analysis accompiished by a licensed engineer.

19. Licensee shall evaluate the radii of railroad curves to be used and determine that his locomolives can traverse the curves safely and
without damage lo the tracks.

-
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20. Prior to moving material and equipment Into the work area before work begins, and again after clearing material and equipment out of

wark area prior to departure a walk through shall be conducted between the Licensee and Mare island Nava) Shipyard's Codes 106 and

— &fr3tas
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"mzwa ENT/MODIFICATION NO, 1 FFECTIVE DATE [& R SITION/ "REG, NO, ]5. PROJECT NO, {if epplica

— One (1) 1 Jun 96
&. ISSUED BY 7. ADMINISTERED BY (If other than Ttem 8)
Commanding Officer cooe L 24 other than po—

Encineering Field Activity, West
N. 1 Facilities Engineering Command
900 Commodore Drive

San Bruno, CA 94066-2402
8. NAME AND ADDRESS OF CONTRACTOR (No., streef, county, Sfate and ZIP Coda)

YT TN T T e ar o D —

{¥) |2A. AMENDMENT OF SOLICITATION NG,

CALIFORNIA NORTHERN RAILROAD COMPANY

1470 Railroad Avenue 90. DATED (BE ITEM 11)

| St. Helena, CA 94574 - oA WODIFICATION GF CONTRACTIORDER

X |{N6247495RPO0P4L7
i ) 10B. DATED (SEE ITEM 13)

| CODE “[FACILITY CODE 23 Jum 95
11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS
i ﬁ D The abava numbered solicitation is amended as sat torth in item 14, The hour and date specified for receipt of Offars D is extended, D is not ex-
Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:
{a) By compieting {tems 8 and 15, and returning copies of the smendment; (b) By acknowledging receipt of this amendment on each copy of the offer
% submitted, or {c) By separate letter or telegram which includas a raference to the solicitation and amendment numbers, FAILURE OF YOUR ACKNOWLEDG-

7 29T

MENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT
17 IN HEJECTION OF YOUR OFFER, If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or

Istter, provided each telagram or istter makes reference to the solicitation and this amendment, and Is recsived prior to the opening hour and date specified.

12, AGCOUNTING AND APPROPRIATION DATA (If required)

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,

IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

o W THIS CHANGE ORDER IS ISSUED PURSUANT TO: (Specify authorify] THE CHANGES SET FORTH (N ITEM 14 ARE MADE \N THE CON-
—_— TRACT ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES fsuch as changes in poying office,
appropriation dats, etc.) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43,103(b).

i C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF#

-~

ID. OTHER (Specify type of modification and authority)
4 City of Vallejo 1ltr dtd 8 Feb 96

I
Lk

“*E. IMPORTANT: Contractor [:] is not, m is required 1o sign this document and return ___2___ copies to the issuing office.
14. DESCRIPTION OF AMENDMENT/MODIFICATlaﬁ lamnlna by UCY section haodings, including solicliation/coniract subject matter where Taosible.)

Wimendment No. One (1) 1is issued to extend the term of the basic license contract
18 follows:

FROM: 31 May 1996 TO: 31 December 1996

-

Excc.:; as provided herein, all terms and conditions of the document referenced In 1tem 9A or 10A, as heretofore changed, romains unchanged and In full force
nd effect.

SA.NAME AND TITLE OF SIGNER (Type or print) mgﬁrewymigsﬁ:on W
w» ()A'ﬂlag_w all’ihﬂM)nJ Real Estate Div., Real Estate Contracting Officer

J——
16C. DATE SIGNED

3)7/%

ISN 7540-01-152.8070 . 30-108 1Y ] STANDARD FORM 30 (REV. 10:83)

¥ (Signature of person culhoriud to sign)
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1. CONTRACT 10 CODE PAGE 1 OF 1 PAGED

AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

2. AMENDMENT/MODIFICATION NO. 3. EFFECTIVE DATE 4. REQUISITION/PURCHASE REQ. NO. 8. PROJEQT NO. (/F APPLICABLE)
TWO (2) 1 JAN 1997

8. I18SUED BY CODE 7. ADMINISTERED BY (#F OTHER THAN ITEM 6) CODE

Commanding Officer 241
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CALIFORNIA NORTHERN RA1LroAD Co.

129 Klamath Court « American Canyon, CA ¢ 94503 « Phone: 707.537.2868 « Fax: 707.557.294]

February 6, 2008

Mr. Tom Sheaff

Ms. Wanda J. Chihak

Lennar Mare Island (via emasil only)
690 Walnut Avenue, Suite 100

Vallejo, CA 94592

Re: Railroad service on Mare Island
Dear Mr. Sheaff and Ms. Chihak:

CFNR Operating Company (“CFNR”) has been operating over the railroad tracks on
Mare Island that are owned by Lennar Mare Island (“LMI"). Recent operations have
continued without a contract with LMI.

The line on Mare Island had been used to serve the military base prior to the base closing.
As we understand the operation at that time, the track within the base was not served by a
common carrier railroad. The Union Pacific Railroad Company (“UP"") would deliver
cars to the entry to the base and pick up cars from the base. Service within the base was
performed solely for the base.

CFNR was hired by LMI to operate the railroad track within the former military base
once it was acquired by LMI. CFNR did not change the scope of the operations. CFNR
has acted as a switching carrier between the UP and the shippers and receivers on Mare
Island. CFNR is not an interline settlement carrier. CFNR is paid a switching fee by UP
regardless of the rate charged for the commodity and distance of the transportation.
CFNR does not share in the line haul rate. As such, CFNR has not held itself out to be a
common carrier for service on Mare Island. CFNR today only receives a switch fee for
the service it performs on Mare Island. The UP has provided the car supply to the
shippers, has quoted rates, and has generated bills of lading and waybills.

A RailAmerica Company


http://707.S57.294I
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CALIFORNIA NORTHERN RanLroAD Co.

129 Kiamath Coun » Amesican Canyon, CA » 94503 + Phone: 707.557.2868 » Fax: 707.557.294)
' Page 2
Since the CFNR operations on Mare Island are not common carrier operations, it is
CFNR's belief that it does not require authority from the Surface Transportation Board to

terminate those operations. Therefore, in accordance with the notice from LMJ, CFNR

will cease operations in time for all cars on Mare Island to be removed by March 31,
2008.

If you have any questions, please contact me at 561-226-1722,

Sinc : )
Fs %7\
y Fretiger

VP- Contracts & Intercarrier Agreements

Copy to: Warren Wilson and John Milles, Union Pacific Railroad (email only)
Bob Jones, Don Seil, CFNR (email only)
Paul Lundberg , Scott Williams, RailAmerica (email only)

A RailAmerica Company
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Finance Docket No. 35360

Annotated Color Version of Map Accompanying
SFBRR’s Petition for Declaratory Order and

_Emergency Service Order Attached as Exhibit C

to SFBRR'’s Petition

Exhibit 3
(to Verified Statement of Thomas Sheaff)
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* Verified Statement of Randolph Peterson
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VERIFIED STATEMENT
OF

RANDOLPH V. PETERSON

1. My name is Randolph V. Peterson. [ am member and Manager of Tri-
City Railroad Company, LLC (“TCRY”), a Class I rail carrier licensed by the Surface
Transportation Board (see Finance Docket Nos. 33653, 33888 & 34994) with operations
in Olympia and Richland, Washington. TCRY, and its predecessor Livingston Rebuild
Center, Inc., have successfully conducted rail operations, including extensive switching
of spur and industrial trackage, since 1998. TCRY also operates under the business name
Tri-City & Olympia Railroad Company, reflecting its operation in both the Tri-City and
Olympia, Washington areas. 1am also the President of T&O Railroad Company, Inc.
(“T&0”), a Washington corporation licensed to do business in the State of California.
T&O is a contract provider of railroad switching services, drawing on the experience of
the managerial and operating employees of TCRY.

2. I am submitting this statement in connection with the Petition of San
Francisco Bay Railroad-Mare Island (“SFBRR”) in Finance Docket No. 35360 seeking
an emergenc;/ service order allowing it to conduct operations over trackage on Mare
Island owned by Lennar Mare Island, LLC (“LMI”) in order to serve potential rail
customers located on that traclcage.

3. On January 29, 2010, LMI entered into a Contract Service Agreement

with T&O, doing business as “Mare Island Rail Service” (or “MIRS™), pursuant to which

MIRS is obligated to provide LMI with freight car switching services on Mare Island



involving the movement of empty and loaded railcars to all tet;ants of LMI and other
existing and future businesses on Mare Island reached via trackage owned by LMI that
LMI authorizes to receive rail service, as well as contractors implementing the
environmental clean-up program on the Island.

4, Since January, MIRS has taken all steps necessary to prepare to provide
switching service on Mare Island, and we have been ready to begin the movement of
railcars since February'22, 2010. MIRS has inspected the trackage on Mare Island and
become familiar with the track conditions and operational parameters (e.g., clearances
and curvature) that would affect how railcars could be moved to and from particular
businesses. MIRS has leased a railcar mover capabie of moving cars anywhere on the
Island, and placed it in service on Mare Island. (MIRS is also capable of moving cars‘
between the Island and Flosden Acres via locomotive) MIRS has also developed a plan
for switching each of the existing businesses that are potential rail customers as
mentioned in SFBRR’s Petition (at pages 17-18 and 26) — including Earthquake
Protection Systems, XKT Engineering, Alamillo Rebar, Alco Iron & Metal, Jeffco/ABC,
Cooper Crane, and CS Marine. MIRS could also serve Alstom if SFBRR were no longer
serving that company directly. | g

5. MIRS is prepared to move railcars to and from each of these businesses
(and others, if any desire to receive railcars) as soon as (a) SFBRR is willing and able to
deliver railcars to a connection with Mare Tsland trackage on the west end of the Mare
Island Causeway, and (b), in the case of Earthquake Protection Systems and Alco Iron &
Metal, as soon as the U.S. Navy completes its ongoing environmental remediation project

and restores the trackage needed to reach these businesses, which currently is no longer



in place. (The location of the missing trackage is marked on the map attached to Thomas
Sheaff’s verified statement.) If SFBRR is willing to cooperate in the placement and pick-
up of cars, MIRS would be able to provide efficient and effective rail service on Mare
Island.

6. On February 18, 2010, MIRS asked SFBRR to provide information
concerning its tariff rate for delivering cars to a point of connection with SFBRR on Mare
Island, as well as information about SFBRR’s demurrage tariff and SFBRR’s service
schedule. MIRS made clear in that correspondence that it was writing because “LMI has
tenants on Mare Island that desire to have rail service available as an option” and that
MIRS would be picking up railcars from SFBRR “on LMI's privatt; industry track, just
west of the Mare Island Causeway,” and delivering cars to SFBRR at the same location.
(This correspor;dcncc. is Exhibit O to SFBRR’s Petition.) SFBRR has never responded to
MIRS, or taken any other steps to coinmuﬁicate about delivering to MIRS railcars
destined for LMI’s tenants or other businesses on Mare Island.

7. MIRS’s agreement with LMI covers only the rail trackage on Mare Island.
It does not authorize MIRS to operate on trackage owned by the City of Vallejo between
the Mare Island Causeway and Flosden Acres, where there is a connection with the
California Northern Railroad (“CFNR”). MIRS has made clear to LMI and the City of
Vallejo that MIRS would be able to operate to Flosden Acres if an appropriate access
agreement could be reached with the City of Vallejo, and assuming the track is brought
into compliance with applicable Federal Railroad Administration (“FRA”) requirements.
MIRS anticipates that CFNR would be prepared to deliver cars to it at Flosden Acres,

since it has been willing to deliver cars to SFBRR at that location.
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8. MIRS has learned tﬁat the grade cross;ing safety signal systems protecting
nine road cros;ings on the City-owned segment between the Causeway and Flosden
Acres are not now in service and h&-we not been in service for a number of years. MIRS
contacted the FRA’s Sacramento office and confirmed that a full inspection of those
signals, and all required tests, must be successfully completed before operations could
legally resume on this segment, unless a FRA “safety committee” waiver were granted.
MIRS was also advised by the FRA that ISFBRR has neither requested nor received any

waiver from the FRA allowing operations on the subject track segment. It therefore

" appears that SFBRR has been delivering railcars to Alstom without an FRA “safety

committee” waiver. The FRA advised that it would be conducting a meeting with
SFBRR, which could have implications for the near-term ability to operate the line
segment between Flosden and Mare Island.

9. MIRS aoes not regard the switching services that it would provide under
its Contract Services Agreement with LMI to be common carrier operatlions of a rail line.
MIRS’s services will be pef‘formed solely on behalf of LMI. MIRS will not be holding
itself out as able to provide common. carrier service, and it is understood by MIRS (and
all potential customers will be so advised) that operations on Mare Island are subject to
interruption as a result of ongoing redevelopment, environmental clean-up and related
work on the Island. MIRS understands, however, that SFBRR is contending before the

Board that the trackage on Mare Island must be operated by a rail common carrier

. authorized by the Board. If the Board determines that to be the case, MIRS is prepared to

obtain the necessary Board authority and conduct such operations, assuming of course

that appropriate operating agreements'can be reached with LMI and any other necessary
\
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parties. As noted above, MIRS’s affiliate, TCRY, is licensed as a Class III rail common
carrier with respect to two separate rail lines in the State of Washington, and thus

understands the responsibilities associated with becoming a rail common carrier.
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VERIFICATION
State of Washington

SS

o’ Nt N s s’

County o'f Benton

’

Randolph V. Peterson, being duly sworn, deposes and says that he has read the
foregoing statement, knows the facts asserted therein are true and that the same are true

as stated.

Randolph V. Péterson

Subscribed and sworn to before me this _/ g day of March, 2010.

Notry Public

L7
\\ CANDESZ,
310N ‘@”

Notary Public of

My Commission expires: 3" 01 J 2019 . §
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@ Finance Docket No. 35360

l Verified Statement of Sandy Franger

Exhibit C




VERIFIED STATEMENT
OF

SANDY FRANGER

1. My name is Sandy Franger. I am Vice President — Contracts and Joint
Facilities for RailAmerica Inc., and Vice President of its subsidiary company, the
California Northern Railroad Company (*“California Northern™).

2. I am submitting this statement in connection with the Petition filed by San
Francisco Bay Railroad-Mare Island (“SFBRR”) in Finance Docket No. 35360.

3. I understand that SFBRR’s Petition addresses SFBRR’s rights and
obligations with respect to rail trackage between a point known as Flosden Acres, in
Vallejo, California, and Mare Island (which for convenience I refer to as the Mare Island
Trackage). Flosden Acres is a l;oint on California Northern’s Vallejo Branch, which
California Northern leases from Union Pacific Railroad Company (formerly Southern
Pacific Transportation Company).

4. SFBRR’s statements in its Petition that SFBRR acquired “rights ... from
CFNR?” relating to the Mare Island Trackage (Pet., p. 1); that SFBRR has the authority to
provide service on that trackage “as successor in interest to the CFNR” (id,, p. 13); and
that SFBRR was ‘:‘designated” by California Northern to provide service on the Mare
Island trackage (id., p. 29) are not correct. SFBRR is not in any sense a ‘“‘successor” to
California Northern. It acquired no assets, property rights, or contractual rights from
California Northern relating to the Mare Island Trackage, and California Northern did not

designate SFBRR or anyone else to provide rail service on that trackage.



5. In 2009, David Gavrich approached California Northern about the
possibility of his providing rail service to Alstom, a business located on Mare Island,
which would-involve his moving cars on the Mare Island Trackage that California
Northern would deliver to a rail siding at Flosden Acres. California Northern. would be
willing to interchange railcars with SFBR-MI railroad at Flosden Acres — just as
California Northern would be willing to interchange railcars with any other qualified
operator of that trackage — but California Northern did not convey to SFBRR any rights
or authority to provide service on the Mare Island Trackage, or “designate” SFBRR
(which at the time did not even exist) as the operator of the trackage.

6. The only contractual or other relationships between California Northern
and SFBRR are two-fold: (a) California Northern allowed SFBRR to use a California
Northern locomotive for a brief period of time in 2009 when SFBRR did not have its own
locomotive in the vicinity of Flosden Acres, and (b) California Northern entered a

standard interchange agreement with SFBRR covering rail traffic that might be

- interchanged with it at Flosden Acres.

7. California Northern would be willing to interchange railcars with any
qualified operator of the trackage connecting Flosden Acres with Mare Island, so long as
California Northern and such qualified operator could work out an appropriate
interchange agreement or other arrangement addre‘ssing responsibility for cars that
California Northern delivers at Flosden Acres.

8. California Northern has never obtained or held Board authority pertaining
to the Mare Island Trackage. In particular, the Verified Notice of Exemption filed by

CFNR Operating Company (one of California Northern’s predecessors), which SFBRR
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attaches to its Petition as Exhibit D, listed the Vallejo Branch that California Northern
leases from Union Pacific, but did not list any of the Mare Island Trackage as covered by
CFNR’s operating exemption. California Northern's lease with Union Pacific does not

include the tfackage between Flosden Acres and Mare Island.



=

* N

VERIFICATION
State of Texas

SS

V\—\.—\—"

County of Bexar

Sandy Franger. being duly sworn, deposes and says that she has 1ead the

Forcgoing Statement, knows the facts asserted therein are (rye and that the same are tige

as stated.

..~\(//

- ;:’_'_”..‘.),.i_ ‘(_ sz' b _ oy
Sandy Fra L}g,{r ¥l )

.
Pl

day of March, 2010

. . . )Y
Subscribed and sworn 1o belore me lhlS._:_d':_’f_r_

) . - 0Ty
Notary Public of S e, X




